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Members of the public who attend Council meetings should not act immediately on anything they hear at the 
meetings, without first seeking clarification of Council’s position. Persons are advised to wait for written advice 
from the Council prior to taking action on any matter that they may have before Council. 

Agendas and Minutes are available on the City’s website www.kwinana.wa.gov.au 
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Vision Statement 
 
Kwinana 2030 
Rich in spirit, alive with opportunities, 
surrounded by nature – it’s all here! 
 
 
Mission 
 
Strengthen community spirit, lead  
exciting growth, respect the environment 
- create great places to live. 
 
 
 We will do this by – 
 
● providing strong leadership in the community; 
● promoting an innovative and integrated approach; 
● being accountable and transparent in our actions; 
● being efficient and effective with our resources; 
● using industry leading methods and technology wherever possible; 
● making informed decisions, after considering all available information; and 
● providing the best possible customer service. 
 
 
Values 
 
We will demonstrate and be defined by our core values, which are: 
 
●  Lead from where you stand – Leadership is within us all. 
● Act with compassion – Show that you care. 
●  Make it fun – Seize the opportunity to have fun. 
●  Stand Strong, stand true – Have the courage to do what is right. 
●  Trust and be trusted – Value the message, value the messenger. 
●  Why not yes? – Ideas can grow with a yes. 
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Present: 
 
 CR W COOPER 
 CR M KEARNEY 
 CR S LEE 

CR S MILLS 
 CR M ROWSE 
 CR D WOOD 
 

MS J ABBISS - Chief Executive Officer 
MS C MIHOVILOVICH - Director City Strategy 
MRS B POWELL - Director City Engagement 
MR D ELKINS - Director City Infrastructure 
MS M BELL - Director City Legal 
MR P NEILSON - Manager Planning and Development 
MS A MCKENZIE  - Council Administration Officer  
 
Members of the Press   0 
Members of the Public   1 
 

 
1 Declaration of Opening: 

 
The Chief Executive Officer declared the meeting open at 7:00pm and welcomed 
Councillors, City Officers and gallery in attendance and called for Presiding Member 
nominations. 

 
 
COUNCIL DECISION 

131 
MOVED CR W COOPER     SECONDED CR S LEE 
 
That Council, in the absence of the Mayor and Deputy Mayor elect Councillor 
Dennis Wood as the Presiding Member.  
 

CARRIED  
6/0 

 
The Presiding Member read the Welcome. 
 

“IT GIVES ME GREAT PLEASURE TO WELCOME YOU ALL HERE AND BEFORE 
COMMENCING THE PROCEEDINGS, I WOULD LIKE TO ACKNOWLEDGE THAT 
WE COME TOGETHER TONIGHT ON THE TRADITIONAL LAND OF THE 
NOONGAR PEOPLE”  

 
  



City of Kwinana Minutes for the Ordinary Council Meeting held on 11 April 2018 5 

 

 
2 Prayer: 
 

Councillor Wendy Cooper read the Prayer 
 

“OH LORD WE PRAY FOR GUIDANCE IN OUR MEETING.  PLEASE GRANT US 
WISDOM AND TOLERANCE IN DEBATE THAT WE MAY WORK TO THE BEST 
INTERESTS OF OUR PEOPLE AND TO THY WILL. AMEN” 

 
 
3 Apologies/Leave(s) of Absence (previously approved) 
 

Apologies  
 
Mayor Carol Adams 
 
Leave(s) of Absence (previously approved): 
 
Deputy Mayor Peter Feasey from 9 April 2018 to 2 May 2018 inclusive. 
 
 

4 Public Question Time: 
 

4.1 Mr Kevin Desmond, Parmelia 
 
Question 1 
I assume that the Mayor is away on official Council business, what conference is she 
attending? 
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised that it is not a conference it is an Economic 
Development Tour with the South West Group. 
 
Question 2 
Can I be provided with a list of the Councillors travel expenses for this financial year? 
 
Response 
The Presiding Member took the question on notice. 
 
Question 3  
Was Councillor Wood invited to meet the people of Mandogalup? 
 
Response 
The Presiding Member advised he had spoken to three people from Mandogalup. 
 
Question 4  
On the 28 March the Chief Executive Officer advised, “that there is no other Waste to 
Energy that has their environmental approvals in place at this point in time”, obviously 
there are others that have their approvals in place. 
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4 PUBLIC QUESTION TIME 
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised that, in the context of the original line of questioning, 
she was referencing that the New Energy plant is proposing a change in technology, 
which is requiring them to go through a full public environmental review process. For their 
newly proposed technology, they do not have environmental approval. 
 
Question 5  
But they have got the approval to build the plant already, is that correct?  
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised that planning approval has been granted but the 
environmental approval for their current proposed technology has not been given, which 
is why they are going through a public environmental approval process. 
 
Question 6 
Has New Energy at this moment in time got EPA approval to build the Waste to Energy 
Plant? 
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised not for the proposed new technology that the New 
Energy plant is wanting to implement. 
 
Question 7 
You produced the document the Indian Ocean Gateway, can you tell me who prepared 
this document? 
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised that the document content was prepared in house 
with in-house resources. 
 
Question 8 
Can you tell me who came up with these employment figures, that the employment would 
increase by 86,000 jobs? 
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4 PUBLIC QUESTION TIME 
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised that the employment figures were based on the 
Western Trade Coast Industries Committee Integrated Assessment report that was 
produced by Sinclair Knight Mertz in 2013. The Chief Executive Officer explained again 
that the figures were derived from that report for the existing employment numbers then 
applied to the undeveloped land to calculate what, at full build out, the employment 
figures would be. 

 
Question 8 
Have you got any Economists that can back up these figures? 
 
Response 
The Presiding Member referred the question to the Chief Executive Officer. 
 
The Chief Executive Officer advised that the City did not see a need to refer these figures 
to an Economist. 
  
Question 9 
How much money has the City of Kwinana spent on Consultants this financial year? 
 
Response 
The Presiding Member took the question on notice. 
 
Question 10 
 
Could you explain when a complaint is made about a Councillor or the Chief Executive 
Officer, what the procedure is and how confidential would the complaint be? 
 
Response 
The Presiding Member took the question on notice. 
 
 

 
5 Applications for Leave of Absence: 

 
Nil 
 
 

6 Declarations of Interest by Members and City Officers: 
 
Nil 

 
 

7 Community Submissions: 
 
Nil 
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8 Minutes to be Confirmed: 
 

8.1 Ordinary Meeting of Council held on 14 March 2018: 
 
COUNCIL DECISION 

132 
MOVED CR W COOPER     SECONDED CR S MILS 
 
That the Minutes of the Ordinary Meeting of Council held on 14 March 2018 be 
confirmed as a true and correct record of the meeting.  
 

CARRIED  
6/0 

 
 

8.2 Executive Appraisal Committee Meeting held on 4 April 2018: 
 
COUNCIL DECISION 

133 
MOVED CR W COOPER     SECONDED CR S MILLS 
 
That the Minutes of the Executive Appraisal Committee Meeting held on 4 April 
2018 be confirmed as a true and correct record of the meeting.  

 
CARRIED  

6/0 
 
 
 
9 Referred Standing / Occasional / Management /Committee Meeting 

Reports:  
 
Nil 
 

 
10 Petitions: 

 
Nil 

 
 
11 Notices of Motion: 
 

Nil 
 
 
12 Reports – Community 

 
 

Nil 
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13 Reports – Economic 
 

Nil 
 
 
14 Reports – Natural Environment 
 

Nil 
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15 Reports – Built Infrastructure 
 

15.1 Adoption for Advertising of Local Planning Policy 7: Uniform Fencing 
  

DECLARATION OF INTEREST: 
 
There were no declarations of interest declared. 
 

 
SUMMARY: 
 
This report presents a draft Local Planning Policy (LPP) under the City’s Local Planning 
Scheme No 2 (LPS2) that will provide guidance to landowners, developers and City of 
Kwinana (City) Officers on the requirements and standards for the provision of uniform 
fencing and its application in the assessment of subdivision and development 
applications.  
 
The draft LPP sets out the City’s position in regards to the criteria for fencing types and 
styles as set out in the Western Australian Planning Commission (WAPC) Development 
Control Policy - Residential Subdivision (DC 2.2) (Clause 4.7 - Provision of Screen 
Fencing). 
  
In this regard, the draft LPP provides a clear set of criteria and requirements for the 
provision of uniform fencing as part of subdivision and development proposals in the City. 
The policy  encourages subdivision and development designs which limit the length of 
uniform fencing adjacent to higher order roads (where possible) through the use of 
internal service roads, controlled access places and the like. The draft LPP also requires 
that uniform fencing be constructed of limestone, brick, masonry, or other durable 
materials approved by the City.  
 
The objectives of the draft LPP are to ensure that any uniform fencing installed as part of 
subdivision or development applications is visually appealing, constructed of durable 
materials and provides for passive surveillance opportunities (where necessary). 
 
It is recommended that Council adopt the draft LPP for the purpose of public advertising 
and stakeholder engagement and that City Officers then bring the draft LPP back to 
Council for further consideration with a full assessment of submissions made.    
 
 
OFFICER RECOMMENDATION: 
 

 That Council: 
 

1.  Adopt draft Local Planning Policy 7: Uniform Fencing, as detailed in Attachment A, 
for the purpose of public advertising. 

 
2. Publically advertise draft Local Planning Policy 7: Uniform Fencing for a period of 21 

days.  
 
3. Require a report back to Council that details the submissions received during the 

advertising period and make a recommendation that draft Local Planning Policy 7: 
Uniform Fencing be either adopted with or without modification, or not to proceed.  
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15.1 ADOPTION FOR ADVERTISING OF LOCAL PLANNING POLICY 7: UNIFORM FENCING 
 
DISCUSSION: 
 
The visual impact of subdivision and uniform fencing has the potential to negatively 
impact on the aesthetic qualities of the streetscape. In addition, uniform fencing can inhibit 
visual surveillance of public spaces. However, uniform fencing can be designed to limit 
the visual and aesthetic impacts of such fencing where it adjoins the public domain 
including roads, schools, areas of Public Open Space (POS) and Public Access Ways 
(PAWs).  
 
The draft LPP sets out the standards applicable for uniform fencing within new subdivision 
and development sites within the City of Kwinana. In preparing the draft LPP, City Officers 
had regard to the provision of screen fencing as outlined in the WAPC Development 
Control Policy 2.2 – Residential Subdivision (DC2.2) (Clause 4.7 – Provision of Screen 
Fencing), which states that uniform fences should be:- 
 

(a)  substantially of solid construction to 1.2 metres in height and visually permeable 
to a maximum height (between 1.8m and 2.4m); 

 
(b)  of materials or finished treatment to give a long lasting, aesthetically pleasing 

appearance, preferably with a low maintenance and graffiti reduction factor and 
complemented with landscaping; 

 
(c)  of uniform height, design and materials with adjacent lots and of compatible 

design and/or materials where changes in design or height are justified due to 
the requirements of topography or to relieve monotony; and 

 
(d)  of sufficient height and strength and of appropriate design where it is necessary 

to produce a barrier in the interests of safety. 
 
The draft LPP sets out the City’s position having regard to WAPC 2.2 and introduces a set 
of minimum standards for both City Officers and developers to follow when assessing 
subdivision and development proposals. 
  
Draft Local Planning Policy 
 
The draft LPP aims to: 
 

• Ensure uniform fencing installed as part of a subdivision or development is 
visually appealing, constructed of durable materials and provides for passive 
surveillance opportunities (where necessary); 

• Provide subdivision design criteria which seeks to limit the length of uniform 
fencing adjoining higher order roads; 

• Provide for passive surveillance opportunities of POS, PAWs and School Sites in 
the design criteria for uniform fencing; 

• Require that uniform fencing be constructed of limestone, brick, masonry, or 
other durable materials approved by the City; 

• Provide that where uniform fencing is undertaken on adjoining properties, that 
the fence be installed in a coordinated manner of the same materials and 
finishes.  
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15.1 ADOPTION FOR ADVERTISING OF LOCAL PLANNING POLICY 7: UNIFORM FENCING 
 
The draft LPP will apply to all uniform fencing constructed within the City.  Uniform fencing 
is defined under the draft LPP as: 
 

(a)  fencing located between a residential lot and a road reserve where, in the 
interests of amenity and public safety, the residential lot is not permitted to have, 
or cannot achieve, direct access/frontage to the road reserve; 

(b)  fencing located between a residential lot and a School, POS Reserve, Drainage 
Reserve or PAW; and 

(c)  fencing located between a residential lot and a Primary or Other Regional Road 
Reservation, Railways Reservation or any other Category of Road of district or 
local importance, or any other public place.   

 
Uniform fencing will be required to be provided by developers and landowners. The 
requirement for the installation of uniform fencing will be triggered by the subdivision and/ 
or development approval process. The criteria and requirements set out in the draft LPP 
will be applied by City Officers in the assessment and consideration of proposed structure 
plans, in providing advice and recommendations to the WAPC on subdivision of land, the 
assessment and consideration of development applications, and in the consideration of 
detailed engineering drawings and building licence applications. 
 
A copy of the draft LPP is contained within Attachment A. Please refer to section 5.0 of 
the draft LPP for the specific requirements. 
 
 
LEGAL/POLICY IMPLICATIONS: 
 
Western Australian Planning Commission Development Control Policy 2.2 – Residential 
Subdivision. 
 
Western Australian Planning Commission State Planning Policy 5.4 Road and Rail 
Transport Noise and Freight Considerations in Land Use Planning  
 
City of Kwinana Local Planning Scheme No. 2  
 
Clause 8.6 of LPS2 sets out general preparation and operational aspects of a Local 
Planning Policy. 
 
Planning and Development (Local Planning Schemes) Regulations 2015 
 
Deemed provision Clause 3 allows Council to ‘prepare a Planning Policy in respect of any 
matter related to the planning and development of the Scheme Area ...’ 
 
A Planning Policy is required to be advertised for public comment for no less than 21 days 
prior to the final adoption by Council, as per clause 4.1 of the deemed provisions.  

 
 

FINANCIAL/BUDGET IMPLICATIONS: 
 
The preparation and advertising of the draft LPP will be undertaken within the City’s 
existing budget. There are no other direct financial implications associated with the draft 
LPP. 
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15.1 ADOPTION FOR ADVERTISING OF LOCAL PLANNING POLICY 7: UNIFORM FENCING 
 

ENVIRONMENTAL IMPLICATIONS: 
 
No direct environmental implications are associated with the draft LPP.  
 
 
STRATEGIC/SOCIAL IMPLICATIONS: 
 
This proposal will support the achievement of the following objectives and strategies 
detailed in the Strategic Community Plan. 
 
Plan Outcome Objective  
Strategic Community Plan A well planned City 4.4 Create diverse places and 

spaces where people can 
enjoy a variety of lifestyles with 
high levels of amenity. 

 
 
COMMUNITY ENGAGEMENT: 
 
Should Council resolve to initiate the draft LPP, it will be advertised in accordance with 
the requirements of the Planning and Development (Local Planning Schemes) 
Regulations 2015 in conjunction with the City’s Community Engagement Policy. 
The advertising of this draft LPP will involve: 

• Advertising the LPP for 21 days; 
• Notices in the local newspapers;  
• A Media Release detailing the objectives and nature of the draft LPP; and,  
• Written letters to key stakeholders such as land developers in the City advising of 

the opportunity to provide a submission on the draft LPP.  
 
 
RISK IMPLICATIONS: 
 
Council approves development under LPS2 to meet its statutory obligations and facilitate 
proper and orderly development of the municipality to accommodate development in 
accordance with the objectives of Council’s Strategic Plan.   
 

RISK ANALYSIS DESCRIPTION 
Risk Event Lack of a local policy focus in relation to Uniform 

Fencing which controls the installation and 
amenity outcomes of uniform fencing in new 
subdivision and developments. 

Risk Theme Failure to fulfil statutory regulations or compliance 
requirements 

Risk Effect/Impact Compliance 
Risk Assessment 
Context 

Operational 
 

Consequence Moderate 
 

Likelihood Possible 
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15.1 ADOPTION FOR ADVERTISING OF LOCAL PLANNING POLICY 7: UNIFORM FENCING 
 

Rating (before 
treatment) 

Moderate 
 

Risk Treatment in place Reduce - mitigate risk 
 

Response to risk 
treatment required/in 
place 

Adoption of the draft LPP provides clear objectives 
and guidance to developers and the City regarding 
the City’s requirements and standards for Uniform 
Fencing that are applicable during the 
subdivision/development assessment and 
approvals process, thereby mitigating the risk. 

Rating (after treatment)  Low 
 

 
COUNCIL DECISION 

134 
MOVED CR S LEE      SECONDED CR M ROWSE 
 
That Council: 

 
1.  Adopt draft Local Planning Policy 7: Uniform Fencing, as detailed in 

Attachment A, for the purpose of public advertising. 
 
2. Publically advertise draft Local Planning Policy 7: Uniform Fencing for a 

period of 21 days.  
 
3. Require a report back to Council that details the submissions received during 

the advertising period and make a recommendation that draft Local Planning 
Policy 7: Uniform Fencing be either adopted with or without modification, or 
not to proceed.  

 
CARRIED  

6/0 
  



bscambler
Text Box
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City of Kwinana Minutes for the Ordinary Council Meeting held on 11 April 2018 15 

 

 
15.2 Review of the City of Kwinana Local Planning Scheme Nos. 2 and 3 – 

March 2018  
 

DECLARATION OF INTEREST: 
 
There were no declarations of interest declared. 
 
 
SUMMARY: 
 
This report presents the review of the City’s Local Planning Scheme Nos. 2 and 3 (LPS2 
and LPS3).  
 
Under the provisions of the Planning and Development (Local Planning Schemes) 
Regulations 2015 (Regulations), the City must review LPS2 and LPS3 by 18 April 2018. 

 
The review is to be in the form of a Report of Review submitted to the Western Australian 
Planning Commission (WAPC) by the abovementioned date. Regulation 65(3) of the 
Regulations requires that the Report of Review is to consider whether the relevant local 
planning scheme(s) is up-to-date. In accordance with Regulation 66(2), the report is to 
include: 
 

• the date the local planning scheme was gazetted; 
• a list of amendments to the scheme including dates they were gazetted; 
• when the scheme was last consolidated under Part 5 of the Act; 
• an overview of subdivision and development activity, lot take up and population 

change in the scheme area since the scheme gazettal / last review; and 
• details of any amendment to the scheme that have been undertaken to bring it into 

line with other legislation, region scheme or State planning policy (r. 64(2)). 
 

The Report of Review is to make a recommendation to the WAPC on how to proceed in 
accordance with Regulation 66(3). This recommendation should seek to leave the LPS as 
is, amend/consolidate the LPS or repeal the LPS.  
 
The local government is then to provide the Report of Review to the WAPC and within 90 
days, the WAPC must consider the report and decide whether it agrees or disagrees with 
the noted recommendations and notify the local government accordingly as per Regulation 
67. The local government must then publish the Report of Review and notice of the WAPC’s 
decision. 
 
The Reports of Review for LPS2 and LPS3 have been prepared in accordance with the 
Regulations. Further, the Local Planning Strategy, which provides the strategic intent to 
inform the new Local Planning Scheme, is currently being prepared by City Officers. It is 
intended that, once the Local Planning Strategy has been prepared, a new LPS which 
incorporates the City in its entirety (that is, it incorporates both LPS2 and LPS3) will be 
prepared. This intent is reflected in the Officer Recommendation to this report. 
 
In this regard, it is recommended that Council adopt the Officer Recommendation. 
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15.2 REVIEW OF THE CITY OF KWINANA LOCAL PLANNING SCHEME NOS. 2 AND 3 – MARCH 2018 
 

OFFICER RECOMMENDATION: 
  

That Council: 
 

1. Pursuant to Regulation 66 of the Planning and Development (Local Planning 
Schemes) Regulations (2015), resolves to approve the Report of Review regarding 
the City of Kwinana Local Planning Scheme Nos. 2 and 3, as contained in 
Attachments A and B of this report; and 

 
2. Pursuant to Regulation 66(3) of the Planning and Development (Local Planning 

Schemes) Regulations (2015), recommends to the Western Australian Planning 
Commission that the preparation of a new local planning scheme for the City of 
Kwinana be undertaken, and that upon the gazettal of the new planning scheme, 
that the City of Kwinana Local Planning Scheme No.2 and City of Kwinana Local 
Planning Scheme No.3 be repealed. 

 
 

DISCUSSION: 
 
LPS2 was gazetted in 1992. Since 1992, 154 planning scheme amendments to the LPS2 
have been commenced, with 58 gazetted as at 9 February 2018.  The remaining 
amendments are currently being assessed by Council or the WAPC, or were not proceeded 
with. LPS3 was gazetted in 1998 and applies only to the Kwinana Town Centre. Since 1998, 
3 amendments to LPS3 have been gazetted.  
 
Legislation requires that the Local Planning Scheme (LPS) is supported by a Local Planning 
Strategy (Strategy). The intention being that the Strategy provides a rationale, objectives 
and analysis that then supports the establishment of the LPS. The LPS is to include the 
procedures and development standards that will guide future development and land use so 
that it aligns with the Strategy. 
 
The City has no current Local Planning Strategy (Strategy). A draft Strategy was prepared 
in 2005 and was subsequently advertised. This was not further progressed however, as it 
did not resolve suitable solutions to issues such as urban infill or the future planning of the 
industrial areas.  
 
The City prepared a further draft Strategy in 2014, with Council subsequently resolving to 
adopt the draft Strategy for the purposes of consultative advertising at its Ordinary Council 
Meeting of 10 December 2014. Advertising of the draft Strategy occurred for a period of 60 
days from 7 April 2015 until 8 June 2015. The draft Strategy had been prepared during the 
local government reform process to ensure that the land use vision of the City was captured 
should an amalgamation occur. However all of the informing strategies to the LPS had not 
been prepared. 
 
The City is currently preparing a new Strategy. This is to have a number of informing 
strategies, being the Housing and Settlement Study, Economic Development and 
Employment Strategy, Biodiversity Strategy, Integrated Transport and Land Use Study, and 
Community Infrastructure Plan. These are in the process of being prepared within the 
2017/2018 and 2018/2019 financial years. 

 
Following completion of the informing studies, the Strategy will be prepared. 
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15.2 REVIEW OF THE CITY OF KWINANA LOCAL PLANNING SCHEME NOS. 2 AND 3 – MARCH 
2018 
 

The WAPC oversees the LPS review process and can determine what form the LPS review 
should take. In the case of a local LPS that is substantially out of date or inadequate, the 
local government may be required to review the LPS in its entirety and develop a new LPS. 
In other cases, the WAPC may allow a local government to complete the LPS review 
process by undertaking a consolidation of the LPS. In the case of the City of Kwinana, given 
the preparation of the strategies outlined above, new policies and the changes to the LPS 
over time, it is proposed by City Officers that the LPS review process result in the 
preparation of a new LPS and repealing LPS No. 2 and 3. 

 
Report of Review  
 
The Regulations require a Report of Review to be prepared relating to the performance of 
the LPS. The WAPC requires that the Report of Review be prepared in a prescribed form. 
The summary reports for LPS2 and LPS3 have been completed and are contained in 
Attachments A and B. The Report of Review provides information including the gazettal 
date of the respective LPS, a summary of the number of amendments made to the LPS, 
population change and development activity across the district, and strategic planning work 
completed or currently underway. 

 
CONCLUSION  
 
The review of LPS2 and LPS3, and the new Strategy, will ensure that the City’s statutory 
and strategic plans respond to the challenge of managing growth and change, developing 
new employment areas and preserving the natural environment and open spaces, for the 
foreseeable future. 
 
The Reports of Review for LPS2 and LPS3 have been prepared in accordance with the 
Regulations and set the overarching statutory basis for the City’s intent, moving forward, 
with regard to the realisation of a new combined LPS. 
 
 
LEGAL/POLICY IMPLICATIONS: 
City of Kwinana Local Planning Scheme No. 2  
 
City of Kwinana Local Planning Scheme No.3 
 
Planning and Development (Local Planning Schemes) Regulations 2015 
 
Planning and Development Act 2005 

 
 

FINANCIAL/BUDGET IMPLICATIONS: 
 
The preparation of the Scheme Review documents has been undertaken within the City’s 
existing budget. There are no other direct financial implications associated with the Scheme 
Review. 

 
 

ENVIRONMENTAL IMPLICATIONS: 
 
No direct environmental implications are associated with the Scheme Review.  
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15.2 REVIEW OF THE CITY OF KWINANA LOCAL PLANNING SCHEME NOS. 2 AND 3 – MARCH 
2018 

 
STRATEGIC/SOCIAL IMPLICATIONS: 
 

Plan Objective  Strategy 
Corporate Business Plan 6.6 – To implement the long term 

strategic land use planning for the 
social, economic and 
environmental wellbeing of the 
City 

6.6.2 – Prepare a new Local 
Planning Scheme 
 

 
 
COMMUNITY ENGAGEMENT: 
 
In the development of previous draft LPS reports, community consultation has been 
undertaken. As part of the formal review process of the new Strategy currently being 
prepared by the City, community consultation will similarly occur. 
 
 
RISK IMPLICATIONS: 
 
Council approves development under its Scheme to meet its statutory obligations and 
facilitate proper and orderly development of the municipality to accommodate development 
in accordance with the objectives of Council’s Strategic Community Plan.   
 

RISK ANALYSIS DESCRIPTION 
Risk Event Council not adopting the Reports of Review and 

Officer Recommendation for LPS2 and LPS3 
Risk Theme The City not meeting its statutory obligations 

under the Regulations 
Risk Effect/Impact Town Planning 
Risk Assessment 
Context 

Operational 
 

Consequence Moderate 
 

Likelihood Possible 
 

Rating (before 
treatment) 

Moderate 
 

Risk Treatment in place Reduce - mitigate risk 
 

Response to risk 
treatment required/in 
place 

Council resolves to approve the Officer 
Recommendation and meets its statutory 
obligations under the Regulations regarding 
review of LPS2 and LPS3 

Rating (after treatment)  Low 
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15.2 REVIEW OF THE CITY OF KWINANA LOCAL PLANNING SCHEME NOS. 2 AND 3 – MARCH 
2018 
 

COUNCIL DECISION 
135 

MOVED CR S LEE      SECONDED CR S MILLS 
 

That Council: 
 

1. Pursuant to Regulation 66 of the Planning and Development (Local Planning 
Schemes) Regulations (2015), resolves to approve the Report of Review 
regarding the City of Kwinana Local Planning Scheme Nos. 2 and 3, as 
contained in Attachments A and B of this report; and 

 
2. Pursuant to Regulation 66(3) of the Planning and Development (Local 

Planning Schemes) Regulations (2015), recommends to the Western 
Australian Planning Commission that the preparation of a new local planning 
scheme for the City of Kwinana be undertaken, and that upon the gazettal of 
the new planning scheme, that the City of Kwinana Local Planning Scheme 
No.2 and City of Kwinana Local Planning Scheme No.3 be repealed. 

 
CARRIED  

6/0 
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16 Reports – Civic Leadership 

 
16.1 Monthly Financial Report – February 2018  

 
DECLARATION OF INTEREST: 
 
There were no declarations of interest declared. 
 
 
SUMMARY: 
 
The Monthly Financial Report, which includes the Monthly Statement of Financial Activity 
and explanation of material variances, for the period ended 28 February 2018 has been 
prepared for Council acceptance. 
 
 
OFFICER RECOMMENDATION: 
 
That Council accepts: 
 

1. The Monthly Statements of Financial Activity for the period ended 28 February 
2018, contained within Attachment A; and  

 
2. The explanations for material variances for the period ended 28 February 2018, 

contained within Attachment A. 
 
 
DISCUSSION: 
 
The purpose of this report is to provide a monthly financial report, which includes rating, 
investment, reserve, debtor, and general financial information to Elected Members in 
accordance with Section 6.4 of the Local Government Act 1995. 
 
The period of review is February 2018. The municipal surplus for this period is 
$21,419,576 compared to a budget position of $12,612,464. This is considered a 
satisfactory result for the City as the City is maintaining a healthy budget surplus position.  
 
Income for the February 2018 period, year to date is $57,429,850. This is made up of 
$53,205,209 in operating revenues and $4,224,641 in non-operating grants, contributions 
and subsidies received. The budget estimated $59,705,399 would be received for the 
same period. The variance to budget is ($2,275,549). Details of all significant variances 
are provided in the notes to the Monthly Financial Report contained within Attachment A. 
 
Expenditure for the February 2018 period year to date is $48,399,857. This is made up of 
$44,323,562 in operating expenditure, and $4,076,295 in capital expenditure. The budget 
estimated $56,396,530 would be spent for the same period. The variance to budget is 
$7,996,673. Details of all significant variances are provided in the notes to the Monthly 
Financial Report contained within Attachment A. 
  
Note, that the current annual budget does not reflect the Annual Budget review 
adjustments that Council adopted at the Ordinary Council Meeting on 28 March 2018. 
These changes will be reflected from the March Monthly Financial Report. 
 

  



City of Kwinana Minutes for the Ordinary Council Meeting held on 11 April 2018 21 

 

16.1 MONTHLY FINANCIAL REPORT – FEBRUARY 2018 
 
LEGAL/POLICY IMPLICATIONS: 
 
Section 6.4 of the Local Government Act 1995 requires a local government to prepare an 
annual financial statement for the preceding year and other financial reports as are 
prescribed. 
 
Regulation 34 (1) of the Local Government (Financial Management) Regulations 1996 as 
amended requires the local government to prepare monthly financial statements and 
report on actual performance against what was set out in the annual budget. 
 

 
FINANCIAL/BUDGET IMPLICATIONS: 
 
There are no financial implications relating to the preparation of the report. Any material 
variances that have an impact on the outcome of the budgeted closing surplus position 
are detailed in the Monthly Financial Report contained within Attachment A. 
 
 
ASSET MANAGEMENT IMPLICATIONS: 
 
There are no asset management implications associated with this report. 
 
 
ENVIRONMENTAL IMPLICATIONS: 
 
There are no environment implications associated with this report. 
 
 
STRATEGIC/SOCIAL IMPLICATIONS: 
 
This proposal will support the achievement of the following objectives and strategies 
detailed in the Corporate Business Plan. 

 
Plan Objective  
Corporate Business Plan 5.4 Ensure the financial sustainability of the City of 

Kwinana into the future 
 
 
COMMUNITY ENGAGEMENT: 
 
There are no community engagement implications as a result of this report. 
 
 
RISK IMPLICATIONS: 
 
The risk implications in relation to this proposal are as follows: 
 

Risk Event Inadequate management of the City’s provisions, 
revenues and expenditures. 

Risk Theme Failure to fulfil statutory regulations or 
compliance 
Providing inaccurate advice/information 
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16.1 MONTHLY FINANCIAL REPORT – FEBRUARY 2018 
 

Risk Effect/Impact Financial 
Reputation 
Compliance  

Risk Assessment 
Context 

Operational 
 

Consequence Minor 
 

Likelihood Unlikely  
 

Rating (before 
treatment) 

Low 

Risk Treatment in place Reduce - mitigate risk 
 

Response to risk 
treatment required/in 
place 

Annual adoption of variance tolerances for 
reporting purposes. 

Rating (after treatment)  Low 
 
 
COUNCIL DECISION 

136 
MOVED CR M ROWSE    SECONDED CR W COOPER 
 
That Council accepts: 
 

1. The Monthly Statements of Financial Activity for the period ended 28 
February 2018, contained within Attachment A; and  

 
2. The explanations for material variances for the period ended 28 February 

2018, contained within Attachment A. 
 

CARRIED  
6/0 
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16.2 Review of Local Commercial Activity Centre Improvement Grant 
Funding Policy 
 

DECLARATION OF INTEREST: 
 
There were no declarations of interest declared. 
 
 
SUMMARY: 
 
Council at its meeting of 8 February 2017 adopted the Local Commercial Activity Centre 
Improvement Grant Funding Policy (the Policy).  The Policy allowed for a trial of a local 
business funding grant, which in part recognised that the City had invested significantly in 
the Kwinana City Centre and Wellard in recent years, with less investment in other 
commercial centres. 

 
The Policy was to be reviewed after the first year of implementation to determine how 
successful the programme was and whether it should be continued. 
 
An analysis of the successful grants is included in the discussion section of this report, 
along with some minor amendments to the policy.  

 
A budget allocation has been included within the draft budget for the 2018/19 financial 
year, which would support at least 10 applications (based on a grant up to a maximum of 
$3,000).  Council will consider the budget allocation as part of the adoption of the budget 
at a future meeting. 
 
Provision has been included in the Policy to allow for applications from the Medina 
Industrial Area.  These applications would be considered on a matching funding basis, up 
to the maximum grant of $3,000. 
 
 
OFFICER RECOMMENDATION: 
 
That Council: 
 
1. Adopt the amended Local Commercial and Activity Centre Improvement Grant 

Funding Policy, as outlined in Attachment A; and 
2. Nominate Cr ____________, Cr ____________ and Cr ____________ to the Local 

Commercial and Activity Centre Improvement Grant Funding Panel. 
 
 
DISCUSSION: 
 
The City approved 16 grants, of which 11 were completed at the time of this report.  A 
small number of agreements were not pursued by the applicants for a variety of reasons, 
such as the sale of the business.  The applicants provided positive feedback on the 
process and outcomes of the programme. 

 
Some grants allowed for aesthetic upgrades of facilities, whilst others paid for internal 
capital improvements.  Arguably, the internal capital improvements allowed for the 
continued or even improved the viability of the business, however the aesthetic 
improvements were more in keeping with the intention of the grant, which was to 
recognise the disparity in the spending on aesthetic upgrades in the Kwinana City Centre 
and Wellard. With this in mind, it is recommended that the policy be amended to place 
greater emphasis on external upgrades to buildings.  
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16.2 REVIEW OF LOCAL COMMERCIAL ACTIVITY CENTRE IMPROVEMENT GRANT FUNDING 
POLICY 
 

In addition to this, the City’s only light industrial area, in Medina, may benefit from the 
application of the Policy.  Whilst general industrial areas are predominantly focused on 
manufacturing or warehousing, light industry often includes an element of retail.  It is 
recommended that the grant be extended to this area for external upgrades, such as 
funding fencing and façade improvements. Any application received in the light industrial 
area in Medina will require the applicant to at least match the funding requested (note, the 
maximum funding amount is $3,000). Any application received for the Calista, Medina, 
Orelia and Parmelia local commercial centres do not require the applicant to match the 
funding requested. 
 
The original Policy stated that it was only intended for the 2017/18 financial year, however 
given the success and greater awareness of the grant, it is recommended that the policy 
be modified and adopted, to be reviewed triennially.  
 
Modifications to the Policy include that the successful applicants will agree to allowing the 
upgrade being used in the City’s promotional media.  Whilst this has not been an issue to 
date, it is considered that the clause be inserted to allow the City to better publicise the 
support it gives to local businesses. 
 
The Policy has also been amended to include a clause that recognises that some 
preference will be given to applicants who have not received grant funding in the 
immediate past round.  The preference will be given by way of a weighting to a multi-
criteria assessment of the options, as set out in the appendix of the Policy. 
 
To ensure that local businesses are aware of the grant opportunities, City Officers will 
promote the programme through targeted mail and visitations of the eligible precincts. 
 
 
LEGAL/POLICY IMPLICATIONS: 
 
There are no specific provisions in the Local Government Act 1995 (the Act) relating to 
the distribution of grants by local governments. However, authority for such a grant 
programme can be found in sections 3.1 and 3.18 of the Act. 
 
 
FINANCIAL/BUDGET IMPLICATIONS: 
 
There are no financial implications related to the review of the Policy.  The funding for the 
programme is subject to annual budgeting decisions by Council. 
 
An allocation of $30,000 has been included in the 2018/2019 draft Budget. 
 
 
ASSET MANAGEMENT IMPLICATIONS: 
 
There are no asset management implications related to this item. 
 
 
ENVIRONMENTAL IMPLICATIONS: 
 
There are no environmental implications related to this item. 
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16.2 REVIEW OF LOCAL COMMERCIAL ACTIVITY CENTRE IMPROVEMENT GRANT FUNDING 
POLICY 

 
STRATEGIC/SOCIAL IMPLICATIONS: 
 
This proposal will support the achievement of the following objectives detailed in the 
Strategic Community Plan: 

 
Plan Outcome Objective  
Strategic Community Plan 
2017 – 2027 

A thriving local economy 2.5 Stimulate economic 
development and encourage 
diversification 

 
 
COMMUNITY ENGAGEMENT: 
 
Community engagement will take place through the calling for Expressions of Interest and 
City Officers will work to engage with eligible businesses. 
 
 
RISK IMPLICATIONS: 
 
The risk implications in relation to this proposal are as follows: 
 

Risk Event Inadequate processes leave applicants feeling 
that the process was unfair or that the best 
outcomes were not achieved. 

Risk Theme Inadequate engagement practices 

Risk Effect/Impact Reputation 
 

Risk Assessment 
Context 

Operational 
 

Consequence Minor 
 

Likelihood Unlikely  
 

Rating (before 
treatment) 

Low 

Risk Treatment in place Accept - do nothing, accept its full impact 
 

Response to risk 
treatment required/in 
place 

The transparent policy and selection process 
provides for the clear assessment of applications. 

Rating (after treatment)  Low 
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16.2 REVIEW OF LOCAL COMMERCIAL ACTIVITY CENTRE IMPROVEMENT GRANT FUNDING 
POLICY 
 
 

COUNCIL DECISION 
137 

MOVED CR W COOPER     SECONDED CR S LEE 
 

That Council: 
 
1. Adopt the amended Local Commercial and Activity Centre Improvement Grant 

Funding Policy, as outlined in Attachment A; and 
2. Nominate Councillor Wendy Cooper, Councillor Sandra Lee and Councillor 

Sheila Mills to the Local Commercial and Activity Centre Improvement Grant 
Funding Panel. 

 
CARRIED  

6/0 
  



 
ATTACHMENT A 
  

Council Policy 
 
Local Commercial and 
Activity Centre Improvement 
Grant Funding 



 

 
 

Council Policy 
 
Local Commercial Activity Centre Improvement Grant Funding 
 

 
 
D18/15834 

 
1. Title 

Local Commercial and Activity Centre Improvement Grant Funding  
 
2. Purpose 

The City of Kwinana recognises that Local Commercial and Activity Centres play a vital 
role in both the local economy and residents’ quality of life. In order to ensure that this 
crucial sector continues to provide essential services to the community, a grant 
program has been developed which will complement the City’s Local Commercial and 
Activity Centres Strategy. The grant funds will be allocated on a competitive basis via 
an Expression of Interest (EOI) process. 

 
3. Scope 

 
3.1 Local Commercial and Activity Centres 

The following Local Commercial and Activity Centres are eligible to apply for 
funding via the EOI as defined by the Local Commercial and Activity Centre 
Strategy: 

 
• Medina (including the Light Industrial Area) 
• Parmelia 
• Calista 
• Orelia 

 
3.2 Term of Policy 

This Policy shall be reviewed following a period of three years.  Funding for the 
programme is subject to annual budget allocations as determined by Council. 

 
4. Definitions 

There are no specific definitions associated with this Policy. 
 
5. Policy Statement 

The City of Kwinana’s Strategic Community Plan 2017 - 2022 identifies the need to 
develop a diverse and thriving economy, which benefits the residents by providing 
employment opportunities and enhanced services.  Particular emphasis has been 
placed on Local Commercial and Activity Centres via strategies and recent capital 
investment. These areas are a focal point for the communities they serve and often 
reflect the unique sense of place of each community. The objectives of the Policy will 
ensure the grant funds are distributed in an equitable manner to assist the City and 
local businesses in achieving the goals and aspirations as detailed in the Strategic 
Community Plan. Through the provision of a grant funding programme, it is envisioned 
that the financial assistance will support local businesses to improve amenity, culture, 
vibrancy and economic outcomes. 

 
The grants will take the form of reimbursement for specified types of expenses related 
to upgrading local businesses.  The purpose of these grants is to address the disparity 
in investment between businesses located in the Kwinana Central Business District 
(CBD) and those in other local shopping centres.  These smaller centres serve a vital 
purpose in making goods and services accessible to members of the community who 
may find it difficult to reach the CBD. 
 



 

The Policy also requires the formation of a selection panel comprised of three elected 
members, and two City Officers to be appointed by the CEO, who will assess the 
applications against the eligibility assessment criteria for the Local Commercial and 
Activity Centre Improvement Grant Funding programme. 

 
5.1  The following expenses will be considered for grant funding under this 

 Policy:  
 

5.1.1 The removal and replacement of obtrusive security features to make 
 the property more inviting, while providing the necessary security; 

 
5.1.2 External improvements permanently affixed to the property (permanent 

outdoor signage is an eligible expense) or works directly upon the 
external premises (must have building owner’s written consent); 

 
5.1.3 Enhanced public realm (for which a broad definition shall apply) and will 

include, but not be limited to, improvements or creation of alfresco areas 
or enhanced landscaping, such as a flower bed; 

 
5.1.4 A business that has been trading at its current location for a period of 

12 months prior to making application to the Local Commercial and 
Activity Centre Improvement Incentive, may apply for items related to 
internal improvements. Eligible expenses include vital equipment that is 
permanent in nature, or those which provide for an enhanced consumer 
experience not currently available within the premise or within 
businesses in the immediate vicinity. 

 
5.2 In order to be eligible for a grant, a business must meet the following 

criteria: 
 

5.2.1 Have a lease or ownership for a premise for at least two years from 
the time of approval; 
 

5.2.2 Have all current, or be able to obtain, insurances, permits and licences 
for business operation, including being registered by the City of 
Kwinana and holding an ABN. These approvals must be obtained prior 
to any application being approved; 
 

5.2.3 Have all current, or be able to obtain, insurances, permits and licences 
for the works proposed. These approvals must be obtained prior to any 
funds being dispersed; 

 
5.2.4 All grant applications must have two written quotes for the work if the 

value exceeds $1000. Grants will not be given for works already 
undertaken. (Disbursement of grant funding will only occur on receipt of 
final paid invoice); 
 

5.2.5 The grant will not fund operational expenses such as wages, stock or 
marketing; 

 
5.2.6 The applicant must be the owner-operator of that business location 

(franchises are eligible); 
 

5.2.7 Applicants must provide the most recent financial statements that 
demonstrate solvency of the business (these documents will be kept 
strictly confidential); 

 



 

5.2.8 The project must be complete three months from project approval 
unless otherwise approved by the City;  

 
5.2.9 Applications for grants in areas zoned Light Industry under Town 

Planning Scheme No.2, will be limited to funding under parts 5.1.1 and 
5.1.2, only and will be on a matching dollar basis; and 

 
5.2.10 Successful applicants must enter into an agreement with the City.  

The agreement must include the following information: 
 

• agreement to allow the City to promote the programme, the 
City’s support and the outcomes through the City’s media; 

• agreed scope of benefits to the business and the community; 
• acquittal of funding; and 
• provision to the City, on a date determined within the 

agreement, of the achieved benefit as a result of the grant 
funding. 

 
5.3  The Local Commercial and Activity Centre Improvement Grant funds will 

be distributed based upon merit with evaluation based upon: 
 

5.3.1 The leveraging of private funds as a result of the grant; 
 

5.3.2 The benefit to the local community; 
 

5.3.3 The extent to which the proposal brings new products or services to 
the community; 

 
5.3.4 The extent to which the proposal demonstrates financial viability or 

sound management; 
 
5.3.5 The extent to which the project is ready to be implemented 

(investment ready); 
 
5.3.6 The equal distribution of the funds based upon geographic location (to 

the degree that this is practical based upon quality of submissions); 
 
5.3.7 The maximum grant allocated to an individual project will be $3,000; 

 
5.3.8 Preference will be given to applicants who have not received funding 

in the round immediately preceding the current round of funding; 
 

5.3.9 Preference will be given to applications that focus on the external 
aesthetics of the premises and the amenity of the area. 

 
5.3.10 An evamuation matrix is included in Appendix One. 

 
 
 
6. Financial/Budget Implications 

This grant funding program will be subject to allocations as determined by Council in 
its annual budget. 

 
7. Asset Management Implications 

There are no specific asset management implications associated with this Policy. 
 

8. Environmental Implications 
There are no specific environmental implications associated with this Policy. 



 

9. Strategic/Social Implications 
  

Plan Outcome Objective 
Strategic Community 
Plan 2017 - 2027 

A thriving local economy 2.5 Stimulate economic 
development and encourage 
diversification 

 
10. Occupational Safety and Health Implications 

There are no specific OSH implications associated with this Policy. 
 
11. Risk Assessment 

 
Risk Event Inadequate EOI process leaves applicants 

feeling that the process was somehow unfair and 
that the best outcomes were not achieved. 
 

Risk Theme Inadequate engagement practices 

Risk Effect/Impact Financial Reputation 
 

Risk Assessment 
Context 

Operational 
 

Consequence Minor 
 

Likelihood Possible 
 

Rating (before 
treatment) 

Low 
 

Risk Treatment in place Reduce - mitigate risk 
 

Response to risk 
treatment required/in 
place 

Transparent application and selection process 
which provides clear and equitable assessment 
of projects that enhance services within the 
community through development of a robust 
policy. 
 

Rating (after treatment)  Low 
 

 
12. References 
 

Name of Policy Local Commercial Activity Centre Improvement 
Grant Funding 

Date of Adoption and 
resolution No 

 

Review dates and 
resolution No # 

Nil 

Next review due date Prior to April 2021 
Legal Authority There are no specific provisions in the Local 

Government Act 1995 relating to the distribution of 
grants by local governments.  However, authority for 
such a grant programme can be found by reading 
together sections 3.1 and 3.18 of the Local 
Government Act 1995. 
 

Directorate City Strategy 



 

 
Department Economic Development 

 
Related documents Acts/Regulations 

Local Government Act 1995 
 
Plans/Strategies 
Strategic Community Plan 2017 – 2027 
Corporate Business Plan 2017 – 2022 
 
Policies 
Nil 
 
Work Instructions 
To be written 
 

 
Note: Changes to References may be made without the need to take the Policy to 

Council for review. 
  



 

Appendix One 
 
 
 
Evaluation Matrix 
 
Each application will be scored by the Commercial and Activity Centre Improvement Grant 
Funding Panel by the following evaluation matrix.  All scores will then be added to create a 
final score to rank applications. 
 
 
 

Criteria Maximum Score 
The leveraging of private funds as a 
result of the grant 

10 

The benefit to the community 10 
The extent to which the proposal brings 
new products or services to the 
community; 

10 

The extent to which the proposal 
demonstrates financial viability or sound 
management; 

10 

The extent to which the project is ready 
to be implemented (investment ready); 

10 

The equal distribution of the funds based 
upon geographic location (to the degree 
that this is practical based upon quality 
of submissions); 

10 

SUBTOTAL  
If no previous grant secured in previous 
round  

+20% OF SUBTOTAL 

If outcome is focused on external 
aesthetics  

+20% OF SUBTOTAL 

TOTAL   
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16.3 Proposed Disposition by way of lease of a portion of Reserve 24571: 
Lot 505 Brownell Crescent, Medina (Girl Guides Western Australia Inc.) 
 

DECLARATION OF INTEREST: 
 
There were no declarations of interest declared. 
 
 
SUMMARY:  
 
The City of Kwinana, in accordance with section 18 of the Land Administration Act 1997 
has been granted Ministerial consent to lease a portion of Reserve 24571 to Girl Guides 
Western Australia Inc. (Girl Guides WA Inc.). A copy of the approval is provided as 
Annexure 3 of the lease agreement, as detailed in Attachment A. 
 
Section 3.58(4)(c) of the Local Government Act 1995 requires the market value of the 
disposition to be ascertained by a valuation carried out not more than 6 months before the 
proposed disposition. The valuation of the subject property was undertaken on 3 March 
2017. Whilst this is more than 6 months before the disposition it is believed the valuation 
amount will not have changed significantly to affect the original valuation. Section 
3.58(4)(c)(ii) allows for a local government to declare by resolution that it believes a 
valuation carried out more than six months before the proposed disposition is a true 
indication of the value at the time of the proposed disposition. 
 
This report seeks Council approval to authorise the Chief Executive Officer and Mayor to 
execute the lease agreement between the City of Kwinana and the Girl Guides WA Inc., 
in relation to a portion of Reserve 24571, as detailed in Attachment A.  Executing the 
lease agreement will formalise the existing arrangements that are in place.  
 
 
OFFICER RECOMMENDATION: 
 
That Council: 
 

1. Note that the City of Kwinana, in accordance with Regulation 30 of the Local 
Government (Functions and General) Regulations 1996, is not required to 
advertise the disposal of local government property by way of lease agreement, 
as the tenant is a body, the object of which is of a charitable nature, as detailed 
in Attachment B. 

 
2. Declare the valuation undertaken on 3 March 2017 carried out more than 6 

months before the proposed disposition to be a true indication of the value at the 
time of the proposed disposition.  

 
3. In accordance with the City of Kwinana’s Leasing of Community Facilities Policy 

and 2017/2018 Fees and Charges, approve the proposed peppercorn rent as 
$108 per annum.   

 
4. Authorise the Chief Executive Officer and Mayor to execute the lease agreement 

as detailed in Attachment A and make any modifications where the intent of the 
lease agreement does not change, in relation to a portion of Reserve 24571, 
between the City of Kwinana and Girl Guides Western Australia Inc. 

 
NOTE – AN ABSOLUTE MAJORITY OF COUNCIL IS REQUIRED 
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16.3 PROPOSED DISPOSITION BY WAY OF LEASE OF A PORTION OF RESERVE 24571: LOT 505 
BROWNELL CRESCENT, MEDINA (GIRL GUIDES WESTERN AUSTRALIA INC.) 

 
DISCUSSION: 
 
Girl Guides Western Australia Inc. is a not-for-profit organisation, a member organisation 
of Girl Guides Australia Inc. and the World Association of Girl Guides and Girl Scouts 
(WAGGGS). In addition, it is a registered charity with the Australian Charities and Not-for-
Profits Commission (as per Attachment B). With a membership of over 10 million girls and 
women in 145 countries, WAGGGS is the largest all-female organisation in the world. 
Established in 1915, its mission is to empower girls and young women to grow into 
confident, self-respecting, responsible community members.  
 
The commencement date of the original lease was 1 February 2007 and the expiry date 
was 31 January 2017. On 14 December 2016, City Officers wrote to Girl Guides Western 
Australia Inc., advising them that the lease agreement was due to expire on 31 January 
2017 and that the City’s Property Management Officer will be in contact early in 2017 to 
enter into discussions in relation to renewing the lease agreement, between the City of 
Kwinana and Girl Guides Western Australia Inc. The inspection for valuation purposes 
was authorised in late February 2017 and the valuation report was completed on 3 March 
2017. At the Ordinary Council Meeting held on Wednesday, 12 April 2017, although not 
required Council resolved to give local public notice of the proposed disposition by way of 
lease to Girl Guides Western Australia Inc. Local public notice was published in the 
Weekend Courier from 12 May 2017 to 26 May 2017 and there were no submissions 
received. In accordance with Regulation 30 of the Local Government (Functions and 
General) Regulations 1996, a Local Government is not required to advertise the disposal 
of Local Government property by way of lease agreement, due to the tenant being a body, 
the object of which is of a charitable nature.  
 
Following the expiry of the submission period for local public notice, City Officers sent Girl 
Guides Western Australia Inc. a draft lease agreement for their perusal. Girl Guides 
Western Australia Inc. queried various clauses in the draft agreement and the increase in 
relation to the peppercorn rental amount, from $1 to $108. City Officers provided Girl 
Guides Western Australia Inc. with adequate and satisfactory responses to their queries, 
at which point Girl Guides Western Australia Inc. advised they would refer back to the hall 
users and advise as soon as possible of their intentions to renew the lease. From July 
2017 to January 2018 City Officers pursued Girl Guides Western Australia Inc. for 
feedback in relation to the draft lease agreement. It was not until 11 January 2018 that 
Girl Guides WA Inc. confirmed that they would like to proceed with the new lease 
agreement. 
 
On 23 January 2018, the City invoiced Girl Guides WA Inc. for a new community and 
service group lease agreement (lease administration fee). The fee was paid on 21 
February 2018.  
 
It is proposed that the new lease agreement be a peppercorn lease, with a term of ten 
(10) years, without any further options.  
 
Girl Guides Western Australia Inc. is a local community organisation and in accordance 
with the City of Kwinana’s Leasing of Community Facilities Policy, Girl Guides Western 
Australia Inc. must meet the compulsory peppercorn essential criteria. 

  



City of Kwinana Minutes for the Ordinary Council Meeting held on 11 April 2018 29 

 

16.3 PROPOSED DISPOSITION BY WAY OF LEASE OF A PORTION OF RESERVE 24571: LOT 505 
BROWNELL CRESCENT, MEDINA (GIRL GUIDES WESTERN AUSTRALIA INC.) 

 
Girl Guides Western Australia Inc. meet the following criteria to lease a community facility: 
 

• They are an organisation that applies any surplus funds towards its purposes, 
prohibits any dividends or profits from being paid to its members and is exempt 
from paying income tax;  

 
• They are a legal entity incorporated under the Associations Incorporation Act 

1987; 
 

• They are financially viable and able to demonstrate good financial management 
and record-keeping practices to the satisfaction of the City; 

 
• They comply with relevant legislation governing their activities and hold 

registration certificates required for operation; 
 

• They have a committee of management and appropriate governance 
arrangements, with established accountability and reporting methods to 
members of the organisation and to the community, including the capacity to 
maintain appropriate financial records for audit purposes; 

 
• They adhere to all relevant Council local laws including the Local Government 

Property Local Law, Council policies and have complied with the terms of the 
previous lease from the City; 

 
• Demand exists for the service to be provided through the facility; 

 
• Facility use is consistent with City objectives and current Business Plan by 

providing community members the opportunities to grow into confident, self-
respecting people; 

 
• Use of the facility increases the member’s social engagement and promotes the 

health and wellbeing of the Kwinana community; 
 

• It is open to all residents who meet the criteria for participation;  
 

• Disadvantaged groups can access the service; 
 

• Proposed use of the facility is suitable for the nature of the site; 
 

• They are prepared to maximise utilisation of the facility if requested by the City; 
however, this has not occurred in the past; and  

 
• They agree to provide the City with requested information including current and 

projected opening hours and participant and/or membership numbers. 
 
 

Girl Guides Western Australia Inc. is eligible for a peppercorn lease, as it meets the criteria 
outlined in the Leasing of Community Facilities Policy: 
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16.3 PROPOSED DISPOSITION BY WAY OF LEASE OF A PORTION OF RESERVE 24571: LOT 505 
BROWNELL CRESCENT, MEDINA (GIRL GUIDES WESTERN AUSTRALIA INC.) 
 
The category is as follows: 
 
Category Annual Rent Eligibility 
A: Peppercorn rent As determined annually in 

the City’s Schedule of Fees 
and Charges 

Use approved by Council; 
 
Meets all relevant eligibility 
criteria; 
 
Provides significant 
community benefit; and 
 
Has limited revenue-raising 
ability (net of cost of service) 
e.g. community play groups, 
neighbourhood house 

 
The market rent valuation has been carried out on the premises by Pember Wilson & Eftos 
(pwe), and was received on 9 March 2017. The market rental value, as detailed in Confidential 
Attachment C, has been determined to be $8,250 per annum excluding GST and outgoings, 
and is believed to be a true indication of the value.  
 
It is recommended that Girl Guides Western Australia Inc. receive a 98.69% discount of the 
market rental valuation and therefore the annual rent is proposed to be $108 excluding GST 
and outgoings. 
 
 
LEGAL/POLICY IMPLICATIONS: 
 

Local Government Act 1995 
3.58. Disposing of property 
(1) In this section —  

dispose includes to sell, lease, or otherwise dispose of, whether absolutely or not; 
property includes the whole or any part of the interest of a local government in 
property, but does not include money. 
 

(2) Except as stated in this section, a local government can only dispose of property 
to —  
(a) the highest bidder at public auction; or 
(b) the person who at public tender called by the local government makes what is, 

in the opinion of the local government, the most acceptable tender, whether or 
not it is the highest tender. 

 
(3) A local government can dispose of property other than under subsection (2) if, 

before agreeing to dispose of the property —  
(a) it gives local public notice of the proposed disposition —  

(i) describing the property concerned; and 
(ii) giving details of the proposed disposition; and 
(iii) inviting submissions to be made to the local government before a date 

to be specified in the notice, being a date not less than 2 weeks after the 
notice is first given; 
and 
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(b) it considers any submissions made to it before the date specified in the notice 

and, if its decision is made by the council or a committee, the decision and the 
reasons for it are recorded in the minutes of the meeting at which the decision 
was made. 

 
(4) The details of a proposed disposition that are required by subsection (3)(a)(ii) 

include —  
(a) the names of all other parties concerned; and 
(b) the consideration to be received by the local government for the disposition; 

and 
(c) the market value of the disposition —  

(i) as ascertained by a valuation carried out not more than 6 months before 
the proposed disposition; or 

(ii) as declared by a resolution of the local government on the basis of a 
valuation carried out more than 6 months before the proposed 
disposition that the local government believes to be a true indication of 
the value at the time of the proposed disposition. 

 
(5) This section does not apply to —  

(a) a disposition of an interest in land under the Land Administration Act 1997 
section 189 or 190; or 

(b) a disposition of property in the course of carrying on a trading undertaking as 
defined in section 3.59; or 

(c) anything that the local government provides to a particular person, for a fee or 
otherwise, in the performance of a function that it has under any written law; or 

(d) any other disposition that is excluded by regulations from the application of 
this section. 

 
Local Government (Functions and General) Regulations 1996 

 
30. Dispositions of property excluded from Act s. 3.58 
 
(1) A disposition that is described in this regulation as an exempt disposition is 

excluded from the application of section 3.58 of the Act. 
 
(2) A disposition of land is an exempt disposition if — 

(a) the land is disposed of to an owner of adjoining land (in this paragraph called 
the transferee) and — 
(i) its market value is less than $5 000; and 
(ii) the local government does not consider that ownership of the land would 

be of significant benefit to anyone other than the transferee; 
or 

(b) the land is disposed of to a body, whether incorporated or not — 
(i) the objects of which are of a charitable, benevolent, religious, cultural, 

educational, recreational, sporting or other like nature; and 
(ii) the members of which are not entitled or permitted to receive any 

pecuniary profit from the body’s transactions; 
or 
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(c) the land is disposed of to — 

(i) the Crown in right of the State or the Commonwealth; or 
(ii) a department, agency, or instrumentality of the Crown in right of the 

State or the Commonwealth; or 
(iii) another local government or a regional local government; 

or  
(d)  it is the leasing of land to an employee of the local government for use as the 

employee’s residence; or 
(e) it is the leasing of land for a period of less than 2 years during all or any of 

which time the lease does not give the lessee the exclusive use of the land; or 
(f) it is the leasing of land to a person registered under the Health Practitioner 

Regulation National Law (Western Australia) in the medical profession to be 
used for carrying on his or her medical practice; or 

(g) it is the leasing of residential property to a person. 
 

Land Administration Act 1997 (LAA) 
 
18. Crown land transactions that need Minister’s approval 
 
(1) A person must not without authorisation under subsection (7) assign, sell, transfer    

or other deal with interests in Crown land or create or grant an interest in Crown 
land.  
 

(2) A person must not without authorisation under subsection (7) — 
(a) grant a lease or licence under this Act, or a licence under the Local 

Government Act 1995, in respect of Crown land in a managed reserve; or 
(b) being the holder of such a lease or licence, grant a sublease or sublicence in 

respect of the whole or any part of that Crown land. 
 

(3) A person must not without authorisation under subsection (7) mortgage a lease of 
Crown land. 

 
(4) A lessee of Crown land must not without authorisation under subsection (7) sell, 

transfer or otherwise dispose of the lease in whole or in part. 
 
(5) The Minister may, before giving approval under this section, in writing require — 

(a) an applicant for that approval to furnish the Minister with such information 
concerning the transaction for which that approval is sought as the Minister 
specifies in that requirement; and 

(b) information furnished in compliance with a requirement under paragraph (a) to 
be verified by statutory declaration. 

 
(6) An act done in contravention of subsection (1), (2), (3) or (4) is void. 
 
(7) A person or lessee may make a transaction under subsection (1), (2), (3) or (4) — 

(a) with the prior approval in writing of the Minister; or 
(b) if the transaction is made in circumstances, and in accordance with any 

condition, prescribed for the purposes of this paragraph. 
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(8) This section does not apply to a transaction relating to an interest in Crown land 

if — 
(a) that land is set aside under, dedicated or vested for the purposes of an Act 

other than this Act, and the transaction is authorised under that Act; or 
(b) that interest may be created, granted, transferred or otherwise dealt with 

under an Act other than — 
(i) this Act; or 
(ii) a prescribed Act; 
or 

(c) an agreement, ratified or approved by another Act, has the effect that consent 
to the transaction was not required under section 143 of the repealed Act; or 

(d) the transaction is a lease, sublease or licence and the approval of the Minister 
is not required under section 46(3b). 

 
[Section 18 amended by No. 59 of 2000 s. 8(1)-(5) 5.] 
 
Department of Local Government’s Advice 

 
Section 3.58(4)(c)(ii) 
City Officers received advice from the Department of Local Government in relation to the 
definition of proposed disposition, as stated in the Local Government Act 1995. The 
Principal Advisory Officer, Department of Local Government and Communities states:  
 

“Another suggested option is that council may wish to pass a resolution in 
accordance with section 3.58(4)(c)(ii), which states: as declared by a resolution of 
the local government on the basis of a valuation carried out more than 6 months 
before the proposed disposition that the local government believes to be a true 
indication of the value at the time of the proposed disposition.” 
 
“As you may be aware the intent of the provision is to ensure that the valuation is 
current at the time of the disposal. Should that intent be met and be able to be 
demonstrated then it appears the City would have adequately fulfilled its 
obligations in relation to the proposed disposition.” 

 
 
FINANCIAL/BUDGET IMPLICATIONS:  
 
There are financial/budget implications identified as a result of this report. The City will 
lose $8,142 per annum of potential lease revenue, if entering into a peppercorn rent lease 
agreement. 
 
 
ASSET MANAGEMENT IMPLICATIONS: 
 
There are no asset management implications identified as a result of this report. 
 
 
ENVIRONMENTAL IMPLICATIONS: 
 
There are no environmental implications identified as a result of this report. 
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STRATEGIC/SOCIAL IMPLICATIONS: 
 

Plan Objective  Strategy 
Corporate Business Plan 6.3 Maximise the 

value of the City’s 
property assets 

6.3.1 Develop the City’s 
Land Asset Management 
Plan and acquire, 
manage and dispose of 
Council land assets on 
the basis of the adopted 
recommendations 

 
 
RISK IMPLICATIONS: 
 
The risk implications in relation to this proposal are as follows: 
 

Risk Event That Council does not authorise the Chief 
Executive Officer and Mayor to sign the lease 
agreement in relation to the proposed disposition 
by way of lease of a portion Reserve 24571, 
between the City of Kwinana and Girl Guides 
Western Australia Inc.  

Risk Theme Ineffective management of facilities/venues/events 

Risk Effect/Impact Financial/Reputational 
Risk Assessment 
Context 

Operational 

Consequence Minor 
Likelihood Unlikely 
Rating (before 
treatment) 

Low 

Risk Treatment in place Avoid  
Response to risk 
treatment required/in 
place 

This report is in relation to the Chief Executive 
Officer and Mayor executing the lease agreement 
between the City of Kwinana and Girl Guides 
Western Australia Inc.   

Rating (after treatment)  Low 
 
 
COUNCIL DECISION 

138 
MOVED CR W COOPER     SECONDED CR S LEE 
 
That Council: 
 

1. Note that the City of Kwinana, in accordance with Regulation 30 of the Local 
Government (Functions and General) Regulations 1996, is not required to 
advertise the disposal of local government property by way of lease 
agreement, as the tenant is a body, the object of which is of a charitable 
nature, as detailed in Attachment B. 

  



City of Kwinana Minutes for the Ordinary Council Meeting held on 11 April 2018 35 

 

16.3 PROPOSED DISPOSITION BY WAY OF LEASE OF A PORTION OF RESERVE 24571: LOT 505 
BROWNELL CRESCENT, MEDINA (GIRL GUIDES WESTERN AUSTRALIA INC.) 

 
2. Declare the valuation undertaken on 3 March 2017 carried out more than 6 

months before the proposed disposition to be a true indication of the value 
at the time of the proposed disposition.  

 
3. In accordance with the City of Kwinana’s Leasing of Community Facilities 

Policy and 2017/2018 Fees and Charges, approve the proposed peppercorn 
rent as $108 per annum.   

 
4. Authorise the Chief Executive Officer and Mayor to execute the lease 

agreement as detailed in Attachment A and make any modifications where 
the intent of the lease agreement does not change, in relation to a portion 
of Reserve 24571, between the City of Kwinana and Girl Guides Western 
Australia Inc. 

 
CARRIED BY AN ABSOLUTE MAJORITY OF COUNCIL 

6/0 
 
 
 
 
 

Note – That the report title incorrect read 2017/18 Budget Review Proposed Disposition by way of lease of 
a portion of Reserve 24571: Lot 505 Brownell Crescent, Medina (Girl Guides Western Australia Inc.) 
throughout the Ordinary Council Meeting agenda, this has been corrected to read Proposed Disposition by 
way of lease of a portion of Reserve 24571: Lot 505 Brownell Crescent, Medina (Girl Guides Western 
Australia Inc.) within the Ordinary Council Meeting minutes.  
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Copyright notice 
McLeods owns the copyright in this document and commercial use of the document without the 
permission of McLeods is prohibited. 
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Details 
Parties 
 
City of Kwinana 
of PO Box 21, Kwinana, Western Australia 6966 
(Lessor)  
 
Girl Guides Western Australia Inc. 
of 265 Great Eastern Highway, Belmont, Western Australia 6979 
(Lessee) 
 

Background 
A The Lessor has the care, control and management of the Land pursuant to a management order. 

B Subject to the prior written approval of the Minister for Lands, the Lessor has agreed to lease and 
the Lessee has agreed to take a lease of the Premises upon the terms and conditions contained in 
this Deed. 
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Agreed terms  

1. Definitions 
In this Lease, unless otherwise required by the context or subject matter: 

 
Amounts Payable means the Rent and any other money payable by the Lessee under this Lease; 

 
Authorised Person means: 

(a) an agent, employee, licensee or invitee of the Lessor; and 

(b) any person visiting the Premises with the express or implied consent of any person 
mentioned in paragraph (a); 

 
CEO means the Chief Executive Officer for the time being of the Lessor or any person appointed 
by the Chief Executive Officer to perform any of her or his functions under this Lease; 
 
Commencement Date means the date of commencement of the Term specified in Item 4 of the 
Schedule; 
 
Contaminated Sites Act means the Contaminated Sites Act 2003 (WA); 
 
CPI means the Consumer Price Index (All Groups) Perth number published from time to time by 
the Australian Bureau of Statistics; 
 
DER means the Department of Environment Regulation of Western Australia; 
 
Environmental Contamination has the same meaning as the word “contaminated” in the 
Contaminated Sites Act; 
 
EPA means the Environment Protection Agency of Western Australia; 
 
Encumbrance means a mortgage, charge, lien, pledge, easement, restrictive covenant, writ, 
warrant or caveat and the claim stated in the caveat; 
 
Further Term means each further term specified in Item 3 of the Schedule; 
 
Good Repair means good and substantial tenantable repair and in clean, good working order and 
condition; 
 
Interest Rate means the rate at the time the payment falls due being 2% greater than the Lessor’s 
general overdraft rate on borrowings from its bankers on amounts not exceeding $100,000.00; 
 
Land means the land described at Item 1(a) of the Schedule; 
 
Lease means this deed as supplemented, amended or varied from time to time; 

Lessee’s Agents includes: 

(a) the sublessees, employees, agents, contractors, invitees and licensees of the Lessee; and  

(b) any person on the Leased Premises by the authority of a person specified in paragraph (a); 
 



© McLeods Lease of a portion of Reserve 24571: Lot  505 Brownell Crescent, | page 3 
20_38287_004.doc  

Lessee’s Covenants means the covenants, agreements and obligations set out or implied in this 
Lease or imposed by law to be performed and observed by any person other than the Lessor; 
 
Lessor’s Covenants means the covenants, agreements and obligations set out or implied in this 
Lease, or imposed by law to be observed and performed by the Lessor; 
 
Management Order means the management order made under section 46 of the Land 
Administration Act 1997; 
 
Notice means each notice, demand, consent or authority given or made to any person under this 
Lease; 
 
Party means the Lessor or the Lessee according to the context; 
 
Premises means the premises described at Item 1(b) of the Schedule;  
 
Rent means the rent specified in Item 5 of the Schedule; 
 
Schedule means the Schedule to this Lease;  
 
Term means the term of years specified in Item 2 of the Schedule and any Further Term; and 
 
Termination means expiry by effluxion of time or sooner determination of the Term or any 
period of holding over. 

2. Interpretation  
In this Lease, unless expressed to the contrary: 

(a) words importing: 

(i) the singular includes the plural and vice versa; and  

(ii) a gender or genders include each other gender; 

(b) if a word or phrase is assigned a particular meaning, other grammatical forms of that word 
or phrase have a corresponding meaning; 

(c) a reference to: 

(i) a natural person includes a body corporate or local government; 

(ii) a body corporate or local government includes a natural person; 

(iii) a professional body includes a successor to or substitute for that body; 

(iv) a Party includes its legal personal representatives, successors and assigns and if a 
Party comprises two or more persons, the legal personal representatives, 
successors and assigns of each of those persons; 

(v) a statute, includes an ordinance, code, regulation, award, town planning scheme, 
regulation, local law, by-law, requisition, order or other statutory instruments 
made under any of them and a reference to any of them, whether or not by name, 
includes any amendments to, re-enactments of or replacements of any of them 
from time to time in force; 

(vi) a right includes a benefit, remedy, discretion, authority or power; 



© McLeods Lease of a portion of Reserve 24571: Lot  505 Brownell Crescent, | page 4 
20_38287_004.doc  

(vii) an obligation includes a warranty or representation and a reference to a failure to 
observe or perform an obligation includes a breach of warranty or representation; 

(viii) this Lease or provisions of this Lease or any other deed, agreement, instrument or 
contract includes a reference to: 

(ix) both express and implied provisions; and 

(x) that other deed, agreement, instrument or contract as varied, supplemented, 
replaced or amended; 

(xi) writing includes any mode of representing or reproducing words in tangible and 
permanently visible form and includes facsimile transmissions; 

(xii) any thing (including, without limitation, any amount) is a reference to the whole or 
any part of it and a reference to a group of things or persons is a reference to any 
one or more of them; and 

(xiii) a subparagraph, paragraph, subclause, clause, Item, Schedule or Annexure is a 
reference to, respectively, a subparagraph, paragraph, subclause, clause, Item, 
Schedule or Annexure of this Lease; 

(d) the covenants and obligations on the part of the Lessee not to do or omit to do any act or 
thing include: 

(i) covenants not to permit that act or thing to be done or omitted to be done by a 
Lessee’s Agent; and 

(ii) a covenant to take all reasonable steps to ensure that that act or thing is not done or 
omitted to be done;  

(e) the meaning of general words or phrases is not limited by specific examples introduced by 
‘including’, ‘for example’ or similar expressions; and  

(f) if a Party comprises two or more persons, the covenants and agreements on their part bind 
them and must be observed and performed by them jointly and each of them severally, 
and may be enforced against any one or more of them. 

3. Approval of the Minister for Lands  
 
This Lease is subject to and conditional on the prior approval of the Minister for Lands under 
section 18 of the Land Administration Act 1997. 

4. Grant of lease  
Subject to clause 3 of this Lease, the Lessor leases to the Lessee the Premises for the Term subject 
to: 

(a) all Encumbrances; 

(b) the payment of the Amounts Payable; and 

(c) the performance and observance of the Lessee’s Covenants. 
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5. Quiet enjoyment 
Except as provided in the Lease, for so long as the Lessor is the management body of the 
Premises under the Management Order, and subject to the performance and observance of the 
Lessee’s Covenants the Lessee may quietly hold and enjoy the Premises during the Term without 
any interruption or disturbance from the Lessor or persons lawfully claiming through or under the 
Lessor.  

6. Rent and other payments  
The Lessee covenants with the Lessor:  

6.1 Rent 

To pay to the Lessor the Rent in the manner set out at Item 5 of the Schedule on and from the 
Commencement Date clear of any deductions. 

6.2 Outgoings 

(1) To pay to the Lessor or to such person as the Lessor may from time to time direct punctually all 
the following outgoings or charges, assessed or incurred in respect of the Premises: 

(a) local government rates, specified area rates, taxes, service and other charges and including 
charges for rubbish and garbage removal; 

(b) water, drainage and sewerage rates, charges for disposal of stormwater, meter rent and 
excess water charges; 

(c) telephone, electricity, gas and other power and light charges including but not limited to 
meter rents and the cost of installation of any meter, wiring, internet connections or 
telephone connection;  

(d) land tax and metropolitan regional improvement tax on a single ownership basis;  

(e) premiums, excess and other costs arising from the insurance obtained by the Lessor 
pursuant to clause 7.1.  For the avoidance of doubt, the parties agree: 

(i) that if such premium or cost does not include a separate assessment or 
identification of the Premises or the Land, the Lessee must pay a proportionate 
part of such premium or cost determined by the Lessor acting reasonably; and 

(ii) such insurance will include insurance for the full replacement value of buildings; 
and 

(iii) any other consumption charge or cost, statutory impost or other obligation 
incurred or payable by reason of the Lessee’s use and occupation of the Premises. 

(2) If the Premises are not separately charged or assessed the Lessee will pay to the Lessor a 
proportionate part of any charges or assessments referred to in clause 6.2(1) being the proportion 
that the Premises bears to the total area of the land or premises included in the charge or 
assessment. 

(3) Reimbursements will be quarterly, based on actual costs, as a guide for future outgoings.  
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6.3 Interest 

Without affecting the rights, power and remedies of the Lessor under this Lease, to pay to the 
Lessor interest on demand on any Amounts Payable which are unpaid for 14 days computed from 
the due date for payment until payment is made and any interest payable under this paragraph will 
be charged at the Interest Rate. 

6.4 Costs 

(1) To pay to the Lessor on demand: 

(a) all duty, fines and penalties payable under the Duties Act 2008 and other statutory duties 
or taxes payable on or in connection with this Lease; 

(b) all registration fees in connection with this Lease; and 

(2) To pay to the Lessor all costs, legal fees, disbursements and payments incurred by or for which 
the Lessor is liable in connection with or incidental to: 

(a) the Amounts Payable or obtaining or attempting to obtain payment of the Amounts 
Payable under this Lease; 

(b) any breach of covenant by the Lessee or the Lessee’s Agents; 

(c) the preparation and service of a notice under Section 81 of the Property Law Act 1969 
requiring the Lessee to remedy a breach even though forfeiture for the breach may be 
avoided in a manner other than by relief granted by a Court; 

(d) any work done at the Lessee’s request; and 

(e) any action or proceedings arising out of or incidental to any matters referred to in this 
clause 6.4 or any matter arising out of this Lease. 

 
(3) Each of Lessor and the Lessee shall pay their own legal costs of and incidental to the negotiation 

and execution of this Lease. 

7. Insurance 
7.1 Insurance required 

 
The Lessee must effect and maintain with insurers approved by the Lessor (noting the Lessor’s 
and the Lessee’s respective rights and interest in the Premises) for the time being: 

(a) adequate public liability insurance for a sum not less than the sum set out at Item 7 of the 
Schedule in respect of any one claim or such greater amount as the Lessor may from time 
to time reasonably require;  

(b) insurance against all risks as the Lessor may require, of all plate glass windows, doors and 
display show cases forming part of or within the Premises for a sum which is not less than 
its full insurable value; 

(c) insurance to cover the Lessee’s fixtures, fittings, equipment and stock against loss or 
damage by fire, fusion, smoke, lightning, flood, storm, tempest, earthquake, sprinkler 
leakage, water damage and other usual risks against which a Lessee can and does 
ordinarily insure in their full replacement value, and loss from theft or burglary; 

(d) employers' indemnity insurance including workers' compensation insurance in respect of 
all employees of the Lessee employed in, about or on the Premises; and  
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(e) any other policy of insurance which the Lessor may reasonably require or specify from 
time to time. 

7.2 Building Insurance to be effected by Lessor 

The Lessor shall effect and keep effected insurance to the full insurable value on a replacement or 
reinstatement value basis of the Premises against damage arising from fire, tempest, storm, 
earthquake, explosion, aircraft, or other aerial device including items dropped from any device, 
riot, commotion, flood, lightning, act of God, fusion, smoke, rainwater, leakage, impact by 
vehicle, machinery breakdown and malicious acts or omissions and other standard insurable risks 
and the Lessee will reimburse the Lessor for any premiums, excess or other costs arising 
therefrom. 

7.3 Details and receipts 

In respect of the insurances required by clause 7.1 the Lessee must: 

(a) upon renewal of any insurance policy immediately forward to the Lessor copies of 
Certificates of Currency and details of the insurances as held by the Lessee;  

(b) promptly pay all premiums and produce to the Lessor each policy or certificate of 
currency and each receipt for premiums or certificate of currency issued by the insurers; 
and 

(c) notify the Lessor immediately:  

(i) when an event occurs which gives rise or might give rise to a claim under or which 
could prejudice a policy of insurance; or 

(ii) when a policy of insurance is cancelled. 

7.4 Payment of excess on insurance 

The Lessee AGREES with the Lessor that it shall be responsible to pay any excess payable in 
connection with the insurances referred to in clause 7.1 and clause 7.2. 

7.5 Not to invalidate 

The Lessee must not do or omit to do any act or thing or bring or keep anything on the Premises 
which might: 

(a) render any insurance effected under clause 7.1 and clause 7.2 on the Premises, or any 
adjoining premises, void or voidable; or 

(b) cause the rate of a premium to be increased for the Premises or any adjoining premises 
(except insofar as an approved development may lead to an increased premium). 

7.6 Report  

Each Party must report to the other promptly in writing and in an emergency verbally: 

(a) any damage to the Premises of which they are or might be aware; and 

(b) any circumstances of which they are aware and which are likely to be a danger or cause 
any damage or danger to the Premises or to any person in or on the Premises. 
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7.7 Settlement of claim 

The Lessor may, but the Lessee may not without prior written consent of the Lessor, settle or 
compromise any claims under any policy of insurance required by clause 7.1 and clause 7.2. 

 

7.8 Self Insure Exemption 

The parties acknowledge that the Government self insures. Accordingly, while the Lessee is a 
Government Lessee, the Lessee is not required to effect or maintain any insurance.  

8. Indemnity  
8.1 Lessee responsibilities 

(1) The Lessee is subject to the same responsibilities relating to persons and property to which the 
Lessee would be subject if during the Term the Lessee were the owner and occupier of the 
freehold of the Premises. 

(2) The Lessee is responsible and liable for all acts or omissions of the Lessee’s Agents on the 
Premises and for any breach by them of any covenants or terms in this Lease required to be 
performed or complied with by the Lessee. 

8.2 Indemnity  

(1) The Lessee indemnifies, and shall keep indemnified, the Lessor and the Minister for Lands from 
and against all actions, claims, costs, proceedings, suits and demands whatsoever which may at 
any time be incurred or suffered by the Lessor or the Minister for Lands, or brought, maintained 
or made against the Lessor, in respect of: 

(a) any loss whatsoever (including loss of use); 

(b) injury or damage of, or to, any kind of property or thing; and 

(c) the death of, or injury suffered by, any person, 
 

caused by, contributed to, or arising out of, or in connection with, whether directly or indirectly:  

(d) the use or occupation of the Premises by the Lessee or the Lessee’s Agents; 

(e) any work carried out by or on behalf of the Lessee on the Premises; 

(f) the Lessee’s activities, operations or business on, or other use of any kind of, the 
Premises; 

(g) the presence of any Contamination, Pollution or Environmental Harm in on or under the 
Premises or adjoining land caused or contributed to by the act, neglect or omission of the 
Lessee or the Lessee’s Agents; 

(h) any default by the Lessee in the due and punctual performance, observance and 
compliance with any of the Lessee’s covenants or obligations under this Lease; or 

(i) an act or omission of the Lessee. 

8.3 Obligations Continuing 
 
The obligations of the Lessee under this clause: 
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(a) are unaffected by the obligation of the Lessee to take out insurance, and the obligations of 
the Lessee to indemnify are paramount, however if insurance money is received by the 
Lessor for any of the obligations set out in this clause then the Lessee’s obligations under 
clause 8.2 will be reduced by the extent of such payment;  

(b) continue after the expiration or earlier determination of this Lease in respect of any act, 
deed, matter or thing occurring or arising as a result of an event which occurs before the 
expiration or earlier determination of this Lease. 

8.4 No indemnity for Lessor’s negligence 
 
The parties agree that nothing in this clause shall require the Lessee to indemnify the Lessor, its 
officers, servants, or agents against any loss, damage, expense, action or claim arising out of a 
negligent or wrongful act or omission of the Lessor, or its servants, agents, contractors or invitees.  

8.5 Release 

(1) The Lessee: 

(a) agrees to occupy and use the Premises at the risk of the Lessee; and 

(b) releases to the full extent permitted by law, the Lessor and the Minister for Lands from: 

(i) any liability which may arise in respect of any accident or damage to property, the 
death of any person, injury to any person, or illness suffered by any person, 
occurring on the Premises or arising from the Lessee’s use or occupation of the 
Premises by;  

(ii) loss of or damage to the Premises or personal property of the Lessee; and 
 

(iii) all claims, actions, loss, damage, liability, costs and expenses arising from or 
connected with (directly or indirectly) the presence of any Contamination, 
Pollution or Environmental Harm in, on or under the Premises or surrounding 
area, 

 
except to the extent that such loss or damage arises out of a negligent or wrongful act or omission 
of the Lessor, or its servants, agents, contractors or invitees.  

(2) The release by the Lessee continues after the expiration or earlier determination of this Lease in 
respect of any act, deed, matter or thing occurring or arising as a result of an event which occurs 
before the expiration or earlier determination of this Lease. 

9. Limit of Lessor’s liability  
9.1 No liability for loss on Premises  

The Lessor will not be liable for loss, damage or injury to any person or property in or about the 
Premises, except to the extent that such loss, damage or injury results from an act, omission or the 
negligence of the Lessor or its servants, agents, contractors or invitees. 

9.2 Limit on liability for breach of Lessor’s covenants 

(1) The Lessor is only liable for breaches of the Lessor's Covenants set out in this Lease which occur 
while the Lessor is vested with care, control and management of the Land.  

(2) The Lessor will not be liable for any failure to perform and observe any of the Lessor’s Covenants 
due to any cause beyond the Lessor’s control. 
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10. Maintenance, repair and cleaning  
10.1 Generally 

(1) The Lessee AGREES during the Term and for so long as the Lessee remains in possession or 
occupation of the Premises to maintain, replace, repair, clean and keep the Premises (which for 
the avoidance of doubt includes the Lessor’s fixtures and fittings and any appurtenances) in Good 
Repair having regard to the age of the Premises at the Commencement Date PROVIDED THAT 
this subclause shall not impose on the Lessee any obligation: 

(a) to carry out repairs or replacement that are necessary as a result of fair and reasonable 
wear and tear, EXCEPT when such repair or replacement is necessary because of any act 
or omission of or on the part of the Lessee (or its servants, agents, contractors or invitees), 
or the Lessor's insurances are invalidated by any act, neglect or default by the Lessee (or 
its servants, agents, contractors or invitees); and 

(b) in respect of any structural maintenance, replacement or repair EXCEPT when such 
maintenance, repair or replacement is necessary because of any act or omission of or on 
the part of the Lessee or the Lessee’s Agents, or by the Lessee's particular use or 
occupancy of the Premises. 

(2) In discharging the obligations imposed on the Lessee under this subclause, the Lessee shall where 
maintaining, replacing, repairing or cleaning: 

(a) any electrical fittings and fixtures; 

(b) any plumbing; 

(c) any air-conditioning fittings and fixtures; and 

(d) any gas fittings and fixtures,  

in or on the Premises use only licensed trades persons, or such trades persons as may be approved 
by the Lessor and notified to the Lessee, which approval shall not be unreasonably withheld. 

(3) The Lessee must take such reasonable action as is necessary to: 

(a) prevent, if it has occurred as a result of the Lessee’s use of the Premises; and 

(b) rectify or otherwise ameliorate, 

the effects of erosion, drift or movement of sand, soil, dust or water on or from the Premises.  

10.2 Cleaning 

The Lessee must at all times keep the Premises clean, tidy, unobstructed and free from dirt and 
rubbish. 

10.3 Repair  
 

Unless such damage is the Lessor’s responsibility pursuant to the terms of the Lease, the Lessee 
must promptly repair at its own expense to the satisfaction of the Lessor, any damage to the 
Premises, regardless of how the damage is caused and replace any of the Lessor’s fixtures and 
fittings which are or which become damaged. 
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10.4 Responsibility for Securing the Premises 

The Lessee must ensure the Premises, including Lessor’s and Lessee’s fixtures and fittings, are 
appropriately secured at all times. 

10.5 Maintain surroundings 

(1) The Lessee must regularly inspect and maintain in good condition any part of the Premises which 
surrounds any buildings, including but not limited to any flora, gardens, lawns, shrubs, hedges and 
trees. 

(2) The Lessee agrees that any pruning of trees must be undertaken by a qualified tree surgeon. 

(3) If any flora, trees or lawn dies the Lessee must replace the flora, trees or lawn at its own expense. 

(4) The Lessee must plant and care for such trees on the Premises as the Lessor may from time to 
time reasonably require. 

(5) The Lessee may not remove any trees, shrubs or hedges without first consulting with and 
obtaining the approval of the Lessor, except where necessary for urgent safety reasons. 

10.6 Lessor’s Fixtures and Fittings 

The Lessee covenants and agrees that the Lessor’s Fixtures and Fittings will remain the property 
of the Lessor and must not be removed from the Premises at any time. 

10.7 Pest control 

The Lessee must keep the Premises free of any pests and vermin and the cost of extermination 
will be borne by the Lessee. 

10.8 Painting 

(1) The Lessee must on or before each repainting date as stated in Item 8 of the Schedule paint with 
at least 2 coats of paint those parts of the Premises usually painted internally. 

(2) All painting carried out on the Premises by the Lessee, a registered painting contractor or any 
other person engaged by the Lessee to paint the Premises must: 

(a) do so in a proper manner using good quality materials; 

(b) have the colour and quality of the materials approved in writing by the Lessor before the 
work commences; 

(c) comply with all reasonable directions given or requests made by the Lessor; and 

(d) be finished in a proper and workmanlike manner. 

10.9 Drains 

(1) The Lessee must keep and maintain the waste pipes drains and conduits originating in the 
Premises or connected thereto in a clean clear and free flowing condition and must pay to the 
Lessor upon demand the cost to the Lessor of clearing any blockage which may occur in such 
waste pipes, drains and conduits between the external boundaries of the Premises and the point of 
entry thereof into any trunk drain unless such blockage has been caused without neglect or default 
on the part of the Lessee. 



© McLeods Lease of a portion of Reserve 24571: Lot  505 Brownell Crescent, | page 12 
20_38287_004.doc  

(2) The Lessee must not permit the drains, toilets, grease traps (if any) and other sanitary appliances 
on the Premises to be used for any purpose other than that for which they were constructed and 
must not allow any foreign matter or substance to be thrown therein. 

11. Use 
11.1 Restrictions on use 

(1) Generally 

The Lessee must not and must not suffer or permit a person to:  

(a) use the Premises or any part of it for any purpose other than the Permitted Purpose; or 

(b) use the Premises for any purpose which is not permitted under any local or town planning 
scheme, local laws, acts, statutes or any law relating to health. 

(2) No offensive or illegal acts 

The Lessee must not and must not suffer or permit a person to do or carry out on the Premises any 
harmful, offensive or illegal act, matter or thing.  

(3) No nuisance 

The Lessee must not and must not suffer or permit a person to do or carry out on the Premises 
anything which causes a nuisance, damage or disturbance to the Lessor or to owners or occupiers 
of adjoining properties. 

(4) No dangerous substances 

The Lessee must not and must not suffer or permit a person to store any dangerous compound or 
substance on or in the Premises, otherwise than in accordance with the following provisions: 

(a) any such storage must comply with all relevant statutory provisions; 

(b) all applications for the approval or renewal of any licence necessary for such storage must 
be first referred to the Lessor; 

(c) the Lessor may within its absolute discretion refuse to allow the storage of any particular 
dangerous compound or substance on the Premises; and 

(d) upon the request of the Lessor, the Lessee will provide a list of all dangerous compounds 
or substances stored on the Premises. 

(5) No harm or stress 

The Lessee must not and must not suffer or permit a person to do any act or thing which might 
result in excessive stress or harm to any part of the Premises. 

(6) No signs 

The Lessee must not and must not suffer or permit a person to display from or affix any signs, 
notices or advertisements on the Premises without the prior written consent of the Lessor. 

(7) No smoking 

The Lessee must not suffer or permit a person to smoke inside any building or other enclosed area 
on the Premises. 
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(8) Consumption of alcohol 

The Lessee must not suffer or permit a person to use or allow the Premises to be used for the 
consumption of alcohol without first obtaining the written consent of the Lessor. 

(9) Sale of Alcohol 

The Lessee will not sell or supply liquor from the Premises or allow liquor to be sold or supplied 
from the Premises without the prior written consent of the Lessor and then only in accordance 
with the provisions of the Liquor Control Act 1988, Health (Food Hygiene) Regulations 1993, 
Liquor Licensing Regulations 1989 and any other relevant written laws that may be in force from 
time to time. 

(10) Removal of rubbish 

The Lessee must keep the Premises free from dirt and rubbish and to store and keep all trade 
waste and garbage in proper receptacles. 

(11) No pollution 

The Lessee must do all things necessary to prevent pollution or contamination of the Premises by 
garbage, refuse, waste matter, oil and other pollutants. 

11.2 No warranty 

The Lessor gives no warranty:  

(a) as to the use to which the Premises may be put; or 

(b) that the Lessor will issue any consents, approvals, authorities, permits or licences required 
by the Lessee under any statute for its use of the Premises. 

11.3 Premises Subject to Restriction 

The Lessee accepts the Premises for the Term subject to any existing prohibition or restriction on 
the use of the Premises. 

11.4 Indemnity for Costs 

The Lessee indemnifies the Lessor against any claims or demands for all costs, on a solicitor 
client basis, reasonably incurred by the Lessor by reason of any claim in relation to any matters 
set out in this clause 11. 

12. Alterations  
12.1 Restriction  

(1) The Lessee must not without prior written consent: 

(a) (i) from the Lessor;  

(ii) from any other person from whom consent is required under this Lease; or 

(iii) as required under statute in force from time to time, including but not limited to 
the planning approval of the Lessee under a local planning scheme of the Lessee; 

(b) make or allow to be made any alteration, addition or improvements to or demolish any 
 part of the Premises; or 
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(c) subject to the performance of the Lessee’s obligations in clause 10, remove any flora or 
fauna, alter or cut down any flora, or sell, remove or otherwise dispose of any flora, sand, 
gravel, timber or other materials from the Premises. 

12.2 Consent 

(1) If the Lessor and any other person whose consent is required under this Lease or at law consents 
to any matter referred to in clause 12.1 the Lessor may: 

(a) consent subject to conditions; and 

(i) require that work be carried out in accordance with plans and specifications 
approved by the Lessor or any other person giving consent; and 

(ii) require that any alteration be carried out to the satisfaction of the Lessor under the 
supervision of an engineer or other consultant; and 

(b) if the Lessor consents to any matter referred to in clause 12.1: 

(i) the Lessor gives no warranty that the Lessor will issue any consents, approvals, 
authorities, permits or policies under any statute for such matters; and 

(ii) the Lessee must apply for and obtain all such consent approvals, authorities, 
permits or policies as are required at law before undertaking any alterations, 
additions, improvements or demolitions. 

12.3 Cost of Works 

All works undertaken under this clause 12 will be carried out at the Lessee’s expense. 

12.4 Conditions 

If any of the consents given by the Lessor or other persons whose consent is required under this 
Lease or at law require other works to be done by the Lessee as a condition of giving consent, 
then the Lessee must at the option of the Lessor either: 

(a) carry out those other works at the Lessee’s expense; or 

(b) permit the Lessor to carry out those other works at the Lessee’s expense, 

in accordance with the Lessor’s requirements. 

13. Lessor’s right of entry 
13.1 Entry on Reasonable Notice 

The Lessee must permit entry by the Lessor or any Authorised Person onto the Premises without 
notice in the case of an emergency, and otherwise upon reasonable notice: 

(a) (i) at all reasonable times; 

(ii) with or without workmen and others; and 

(iii) with or without plant, equipment, machinery and materials;  

(b) for each of the following purposes: 
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(i) to inspect the state of repair of the Premises and to ensure compliance with the 
terms of this Lease; 

(ii) to carry out any survey or works which the Lessor considers necessary, however 
the Lessor will not be liable to the Lessee for any compensation for such survey or 
works provided they are carried out in a manner which causes as little 
inconvenience as is reasonably possible to the Lessee;  

(iii) to comply with the Lessor’s Covenants or to comply with any notice or order of 
any authority in respect of the Premises for which the Lessor is liable; and 

(iv) to do all matters or things to rectify any breach by the Lessee of any term of this 
Lease but the Lessor is under no obligation to rectify any breach and any 
rectification under this clause 1.1(b)(iv) is without prejudice to the Lessor’s other 
rights, remedies or powers under this Lease. 

13.2 Costs of Rectifying Breach 

All costs and expenses incurred by the Lessor as a result of any breach referred to at 
clause 1.1(b)(iv) together with any interest payable on such sums will be a debt due to the Lessor 
and payable to the Lessor by the Lessee on demand.  

14. Statutory obligations and notices 
14.1 Comply with Statutes 

The Lessee must: 

(a) comply promptly with all statutes and local laws from time to time in force relating to the 
Premises;  

(b) apply for, obtain and maintain in force all consents, approvals, authorities, licences and 
permits required under any statute for the use of the Premises specified at clause 11; 

(c) ensure that all obligations in regard to payment for copyright or licensing fees are paid to 
the appropriate person for all performances, exhibitions or displays held on the Premises; 
and 

(d) comply promptly with all orders, notices, requisitions or directions of any competent 
authority relating to the Premises or to the business the Lessee carries on at the Premises. 

14.2 Indemnity if Lessee Fails to Comply 

The Lessee indemnifies the Lessor and the Minister for Lands against:  

(a) failing to perform, discharge or execute any of the items referred to in clause 14.1; and 

(b) any claims, demands, costs or other payments of or incidental to any of the items referred 
to in clause 14.1. 

15. Report to Lessor 
The Lessee must immediately report to the Lessor: 

(a) any act of vandalism or any incident which occurs on or near the Premises which involves 
or is likely to involve a breach of the peace or become the subject of a report or complaint 
to the police and of which the Lessee is aware or should be aware;  
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(b) any occurrence or circumstances in or near the Premises of which it becomes aware, 
which might reasonably be expected to cause, in or on the Premises, pollution of the 
environment; and 

(c) all notices, orders and summonses received by the Lessee and which affect the Premises 
and immediately deliver them to the Lessor. 

16. Default 
16.1 Events of Default 

A default occurs if: 

(a) any Amounts Payable remain unpaid for 14 days after a Notice has been given to the 
Lessee that an amount is outstanding; 

(b) the Lessee is in breach of any of the Lessee’s Covenants for 28 days after a Notice has 
been given to the Lessee to rectify the breach or to pay compensation in money; 

(c) the association is wound up whether voluntarily or otherwise; 

(d) the Lessee passes a special resolution under the Associations Incorporation Act 1997 
altering its rules of association in a way that makes its objects or purposes inconsistent 
with the use permitted by this Lease;  

(e) a mortgagee takes possession of the property of the Lessee under this Lease; 

(f) any execution or similar process is made against the Premises on the Lessee’s property; 

(g) the Premises are vacated, or otherwise not used, in the Lessor’s reasonable opinion, for the 
Permitted Purpose for six-month period; or 

(h) a person other than the Lessee or a permitted sublessee or assignee is in occupation or 
possession of the Premises or in receipt of a rent and profits. 

16.2 Forfeiture 

On the occurrence of any of the events of default specified in clause 16.1 the Lessor may: 

(a) without notice or demand at any time enter the Premises and on re-entry the Term will 
immediately determine;  

(b) by notice to the Lessee determine this Lease and from the date of giving such notice this 
Lease will be absolutely determined; and 

(c) by notice to the Lessee elect to convert the unexpired portion of the Term into a tenancy 
from month to month when this Lease will be determined as from the giving of the notice 
and until the tenancy is determined the Lessee will hold the Premises from the Lessor as a 
tenant from month to month under clause 17, 

but without affecting the right of action or other remedy which the Lessor has in respect of any 
other breach by the Lessee of the Lessee’s Covenants or releasing the Lessee from liability in 
respect of the Lessee’s Covenants. 

16.3 Lessor may remedy breach 

If the Lessee: 
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(a) fails or neglects to pay the Amounts Payable by the Lessee under this Lease; or 

(b) does or fails to do anything which constitutes a breach of the Lessee’s Covenants, 

then, after the Lessor has given to the Lessee notice of the breach and the Lessee has failed to 
rectify the breach within a reasonable time, the Lessor may without affecting any right, remedy or 
power arising from that default pay the money due or do or cease the doing of the breach as if it 
were the Lessee and the Lessee must pay to the Lessor on demand the Lessor’s cost and expenses 
of remedying each breach or default. 

16.4 Acceptance of Amount Payable by Lessor 

Demand for or acceptance of the Amounts Payable by the Lessor after an event of default has 
occurred will not affect the exercise by the Lessor of the rights and powers conferred on the 
Lessor by the terms of the Lease or at law and will not operate as an election by the Lessor to 
exercise or not to exercise any right or power. 

16.5 Essential Terms 

Each of the Lessee’s Covenants in clauses 6 (Rent and Other Payments), 7 (Insurance), 9 (Limit 
of Lessor’s liability), 10 (Maintenance, Repair and Cleaning), 11 (Use), 23 (Assignment, 
Subletting and Charging) and 28 (Goods and Services Tax), is an essential term of this Lease but 
this clause 16.5 does not mean or imply that there are no other essential terms in this Lease. 

16.6 Breach of Essential Terms 

If the Lessee breaches an essential term of this Lease then, in addition to any other remedy or 
entitlement of the Lessor: 

(a) the Lessee must compensate the Lessor for the loss or damage suffered by reason of the 
breach of that essential term; 

(b) the Lessor will be entitled to recover damages against the Lessee in respect of the breach 
of an essential term; and 

(c) the Lessee covenants with the Lessor that if the Term is determined: 

(i) for breach of an essential term or the acceptance by the Lessor of a repudiation of 
this Lease by the Lessee; or 

(ii) following the failure by the Lessee to comply with any notice given to the Lessee 
to remedy any default, 

the Lessee must pay to the Lessor on demand the total of the Amounts Payable under this 
Lease which would have been payable by the Lessee for the unexpired balance of the 
Term as if the Term had expired by effluxion of time together with the losses incurred or 
reasonably expected to be incurred by the Lessor as a result of the early determination 
including but not limited to the costs of re-letting or attempting to re-let the Premises; 

(d) the Lessee agrees that the covenant set out in this clause 1.1(c) will survive termination or 
any deemed surrender at law of the estate granted by this Lease; 

(e) the Lessee may deduct from the amounts referred to at clause 1.1(c) the Rent and other 
money which the Lessor reasonably expects to obtain by re-letting the Premises between 
the date of Termination and the date on which the Term would have expired by effluxion 
of time; and 
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(f) the Lessor must take reasonable steps to mitigate its losses and endeavour to re-let the 
Premises at a reasonable rent and on reasonable terms but the Lessor is not required to 
offer or accept rent or terms which are the same or similar to the rent or terms contained 
or implied in this Lease. 

17. Damage or destruction of Premises 
17.1 Abatement of Rent  

If the Premises are at any time during the Term, without neglect or default of the Lessee, 
destroyed or damaged by fire or other risk covered by insurance so as to render the same unfit for 
the occupation and use of the Lessee, then the Rent or a proportionate part thereof (according to 
the nature and extent of the damage) shall abate until the Premises have been rebuilt or made fit 
for the occupation and use of the Lessee, and in case of any dispute arising under this provision 
the same will be referred to arbitration under the provisions of the Commercial Arbitration Act 
1985 and the full Rent must be paid without any deduction or abatement until the date of the 
arbitrator’s award whereupon the Lessor will refund to the Lessee any Rent which according to 
the aware appears to have been overpaid.  

17.2 Total Damage or Destruction  
If the premises are at any time during the Term destroyed or damaged to an extent as to be wholly 
unfit for the occupation and use of the Lessee either party may be notice in writing to the other of 
them given within sixty (60) days after the event elect to cancel and terminate this lease.  The 
term will terminate upon such notice being given and the Lessee must vacate the premises and 
surrender the same to the Lessor, but such termination will be without prejudice however to the 
liability of the Lessee under this Lease up to the date of termination. 

18. Option to renew 
If the Lessee at least one month, but not earlier than 12 months, prior to the date for 
commencement of the Further Term gives the Lessor a Notice to grant the Further Term and: 

(a) all consents and approvals required by the terms of this Lease or at law have been 
obtained; and 

(b) there is no subsisting default by the Lessee at the date of service of the Notice in: 

(i) the payment of Amounts Payable; or 

(ii) the performance or observance of the Lessee’s Covenants, 

the Lessor shall grant to the Lessee a lease for the Further Term at the Rent and on terms and 
conditions similar to this Lease other than this clause 18 in respect of any Further Term 
previously taken or the subject of the present exercise and on such other terms and conditions as 
the Lessor may consider appropriate. 

19. Holding over 
If the Lessee remains in possession of the Premises after the expiry of the Term with the consent 
of the Lessor, the Lessee will be a monthly tenant of the Lessor at a rent equivalent to one twelfth 
of the Rent for the period immediately preceding expiry of the Term and otherwise on the same 
terms and conditions of this Lease provided that all consents required under this Lease or at law 
have been obtained to the Lessee being in possession of the Premises as a monthly tenant. 
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20. Restore premises 
Prior to Termination, the Lessee at the Lessee’s expense must restore the Premises to a condition 
consistent with the observance and performance by the Lessee of the Lessee’s Covenants under 
this Lease fair wear and tear excepted. 

21. Yield up the premises 
21.1 Peacefully surrender 

On Termination the Lessee must: 

(a) peacefully surrender and yield up to the Lessor the Premises in a condition consistent with 
the observance and performance of the Lessee’s Covenants under this Lease;  

(b) surrender to the Lessor all keys and security access devices and combination for locks 
providing an access to or within the Premises held by the Lessee whether or not provided 
by the Lessor. 

21.2 Clause 21.1 to survive termination 

The Lessee’s obligation under clause 21.1 will survive termination. 

22. Removal of property from Premises 
22.1 Remove property prior to termination 

Prior to Termination, unless otherwise mutually agreed between the parties, the Lessee must 
remove from the Premises all property of the Lessee which is not a fixture other than air-
conditioning plant and fire equipment, security alarms and security systems and other fixtures and 
fittings which in the opinion of the Lessor form an integral part of the Premises and promptly 
make good, to the satisfaction of the Lessor, any damage caused by the removal. 

22.2 Lessor can remove property on re-entry 

On re-entry the Lessor will have the right to remove from the Premises any property of the Lessee 
and the Lessee indemnifies the Lessor against all damage caused by the removal of and the cost of 
storing that property. 

23. Assignment, Subletting and Charging 
23.1 No assignment or sub-letting without consent 

The Lessee must not assign the leasehold estate in the Premises nor Sub-let, part with possession, 
or dispose of the Premises or any part of the Premises without the prior written consent of the 
Lessor, the Minister for Lands, and any other persons whose consent is required under the terms 
of this Lease or at law. 

23.2 Lessor’s Consent to Assignment and Sub-letting 

Provided all parties whose consent is required, under this Lease or at law, to an assignment or 
Sub-letting, give their consent and any assignment or sublease is for a purpose consistent with the 
use of the Premises permitted by this Lease then the Lessor may not unreasonably withhold its 
consent to the assignment or Sub-letting of the leasehold estate created by this Lease if: 
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(a) the proposed assignee or sublessee is a respectable and responsible person of good 
financial standing capable of continuing the permitted use for non-profit making 
community purposes; 

(b) all Amounts Payable due and payable have been paid and there is no existing unremedied 
breach, whether notified to the Lessee or not, of any of the Lessee’s Covenants; 

(c) the Lessee procures the execution by: 

(i) the proposed assignee of a deed of assignment; or 

(ii) the proposed sublessee of a deed of sublease, 

to which the Lessor is a party and which deed is prepared and completed by the Lessor’s 
solicitors; and 

(d) the assignment contains a covenant by the assignee or sublessee with the Lessor to pay all 
Amounts Payable and to perform and observe all the Lessee’s Covenants. 

23.3 Consents of Assignee Supplementary 

The covenants and agreements on the part of any assignee will be supplementary to the Lessee’s 
Covenants and will not release the assigning lessee from the Lessee’s Covenants. 

23.4 Property Law Act 1969 

Sections 80 and 82 of the Property Law Act 1969 are excluded. 

23.5 Costs for assignment and sub-letting 

If the Lessee wishes to assign or sub-let the leasehold estate created by this Lease the Lessee must 
pay all reasonable professional and other costs, charges and expenses, incurred by the Lessor or 
other person whose consent is required under this Lease, of and incidental to: 

(a) the enquiries made by or on behalf of the Lessor as to the respectability, responsibility and 
financial standing of each proposed assignee or sublessee;  

(b) any consents required under this Lease or at law; and 

(c) all other matters relating to the proposed assignment or sub-letting, 

whether or not the assignment or Sub-letting proceeds. 

23.6 No mortgage or charge 

The Lessee must not mortgage nor charge the Premises. 

24. Disputes 
24.1 Referral of Dispute: Phase 1 

Except as otherwise provided any dispute arising out of this Lease is to be referred in the first 
instance in writing to the Lessor’s Representative as nominated in writing by the Lessor from time 
to time (the Lessor’s Representative) who shall convene a meeting within 10 days of receipt of 
such notice from the Lessee or such other period of time as is agreed to by the parties between the 
Lessor’s Representative and an officer of the Lessee for the purpose of resolving the dispute (the 
Original Meeting). 
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24.2 Referral of Dispute: Phase 2 

In the event the dispute is not resolved in accordance with clause 24.1 of this Lease then the 
dispute shall be referred in writing to the CEO of the Lessor who shall convene a meeting within 
10 days of the Original Meeting or such other date as is agreed to by the parties between the CEO 
and the President of the Lessee for the purpose of resolving the dispute. 

24.3 Appointment of Arbitrator: Phase 3 

In the event the dispute is not resolved in accordance with clause 24.2 of this Lease then the 
dispute shall be determined by a single arbitrator under the provisions of the Commercial 
Arbitration Act 1985 (as amended from time to time) and the Lessor and the Lessee may each be 
represented by a legal practitioner. 

24.4 Payment of Amounts Payable to Date of Award 

The Lessee must pay the Amounts Payable without deduction to the date of the award of the 
Arbitrator or the date of an agreement between the Parties whichever event is the earlier, and if 
any money paid by the Lessee is not required to be paid within the terms of the award of the 
Arbitrator or by agreement between the Lessor and the Lessee then the Lessor will refund to the 
Lessee the monies paid 

25. Prior notice of proposal to change rules 
The Lessee agrees that it will not change its rules of association under the Associations 
Incorporations Act 1987 without notifying the Lessor of its intention to make such a change prior 
to consideration of the required special resolution. 

26. Provision of information 
The Lessee agrees to provide to the Lessor: 

(a) a copy of the Lessee’s audited annual statement of accounts for each year; 

(b) advice of any changes in its office holders during the Term; and 

(c) any information reasonably required by the Lessor. 

27. Caveat 
27.1 No absolute caveat 

The Lessee nor any person on behalf of the Lessee will, not without the prior written consent of 
the Lessor and the Minister for Lands, lodge any absolute caveat at Landgate against the 
Certificate of Title for the Land, to protect the interests of the Lessee under this Lease. 

28. Goods and Services Tax 
28.1 Definitions 

The following definitions apply for the purpose of this clause: 

(a) Act means the Commonwealth’s A New Tax System (Goods and Services Tax) Act 1999 
and associated Acts and subsidiary legislation; 
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(b) Consideration means the Amounts Payable or any other money payable to the Lessor 
under this Lease, but does not include the amount of the GST which may apply to the 
Amounts Payable or other money payable under the Act; 

(c) GST means a tax under the Act levied on a Supply including but not limited to the 
Amounts Payable or other money payable to the Lessor for goods or services or property 
or any other thing under this Lease; and 

(d) Supply means a good or service or any other thing supplied by the Lessor under this 
Lease and includes but is not limited to a grant of a right to possession of the Premises. 

28.2 Lessee to pay GST 

(1) The Consideration will be increased by the amount of the GST, if any, which the Lessor is 
required under the Act to pay on any Supply made under this Lease. 

(2) The Lessee must pay any increase referred to at clause 28.2(1) whether it is the Lessee or any 
other person who takes the benefit of any Supply. 

(3) The Lessee must pay the amount of the GST to the Lessor at the same time and in the same 
manner as the Lessee is required to pay the Consideration under this Lease. 

28.3 Consideration in Kind 

If consideration in kind is accepted by the Lessor for any Supply made under this Lease, the GST 
amount payable to the Lessor under clause 28.2(2) in respect of the consideration in kind will be 
calculated by using the prevailing market value of the consideration in kind as determined by the 
Lessor. 

28.4 No Contribution from Lessor 

If the Lessee is required under this Lease to make any payment of money or give other 
consideration to a third party for outgoings, goods, services and benefits of any kind, the Lessee is 
not entitled to any contribution from the Lessor for any GST payable by it to any person. 

28.5 Statement of GST paid is Conclusive 

A written statement given to the Lessee by the Lessor of the amount of the GST that the Lessor 
pays or is liable to pay or account for is conclusive as between the Parties except in the case of an 
obvious error. 

28.6 Tax Invoices 

For each payment by the Lessee under this clause the Lessor agrees to promptly deliver to the 
Lessee, as required under the Act, tax invoices and adjustment notes in a form which complies 
with the Act, so as to enable the Lessee to claim input tax credits or decreasing adjustments for 
Supplies. 

28.7 Reciprocity 

If the Lessee furnishes any Supplies to the Lessor under this Lease, then the requirements set out 
in this clause with respect to the Lessee will apply to the Lessor with the necessary changes. 

29. No Fetter 
Notwithstanding any other provision of this Lease, the Parties acknowledge that the Lessor is a 
local government established by the Local Government Act 1995, and in that capacity, the Lessor 
may be obliged to determine applications for consents, approvals, authorities, licences and permits 
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having regard to any Written Law governing such applications including matters required to be 
taken into consideration and formal processes to be undertaken, and the Lessor shall not be taken 
to be in default under this Lease by performing its statutory obligations or exercising its statutory 
discretions, nor shall any provision of this Lease fetter the Lessor in performing its statutory 
obligations or exercising any discretion.  

30. Additional Terms Covenants and Conditions 
Each of the terms, covenants and conditions (if any) specified in Item 9 of the Schedule are part 
of this Lease and are binding on the Lessor and the Lessee as if incorporated into the body of this 
Lease. 

31. Commercial Tenancy Act 
If at any time and for so long as the Commercial Tenancy (Retail Shops) Agreements Act 1985 
applies to this Lease and a provision of that Act conflicts with a provision of this Lease, then each 
conflicting provision of this Lease is deemed to be amended to the extent necessary to comply 
with that Act. 

32. Acts by agents 
All acts and things which the Lessor is required to do under this Lease may be done by the Lessor, 
the CEO, an officer or the agent, solicitor, contractor or employee of the Lessor. 

33. Governing law 
This Lease is governed by and is to be interpreted in accordance with the laws of Western 
Australia and, where applicable, the laws of the Commonwealth of Australia. 

34. Statutory powers 
The powers conferred on the Lessor by or under any statutes for the time being in force are, 
except to the extent that they are inconsistent with the terms and provisions expressed in this 
Lease, in addition to the powers conferred on the Lessor in this Lease. 

35. Notice 
35.1 Form of delivery 

A Notice to a Party must be in writing and may be given or made: 

(a) by addressing it to East Point Plaza, Level 8, 233 Adelaide Terrace, Perth WA 6000. 

35.2 Service of notice 

A Notice to a Party is deemed to be given or made: 

(a) if by personal delivery, when delivered; 

(b) if by leaving the Notice at an address specified in clause 35.1(a), at the time of leaving the 
Notice, provided the Notice is left during normal business hours; and 

(c) if by post to an address specified in clause 35.1(a), on the second business day following 
the date of posting of the Notice. 
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35.3 Signing of notice 

A Notice to a Party may be signed: 

(a) if given by an individual, by the person giving the Notice; 

(b) if given by a corporation, by a director, secretary or manager of that corporation;  

(c) if given by a local government, by the CEO;  

(d) if given by an association incorporated under the Associations Incorporation Act 1987, by 
any person authorised to do so by the board or committee of management of the 
association; or 

(e) by a solicitor or other agent of the individual, corporation, local government or association 
giving the Notice. 

36. Severance 
If any part of this Lease is or becomes void or unenforceable, that part is or will be severed from 
this Lease to the intent that all parts that are not or do not become void or unenforceable remain in 
full force and effect and are unaffected by that severance. 

37. Variation 
This Lease may be varied only by deed executed by the parties subject to such consents as are 
required by this Lease or at law. 

38. Moratorium 
The provisions of a statute which would but for this clause extend or postpone the date of 
payment of money, reduce the rate of interest or abrogate, nullify, postpone or otherwise affect the 
terms of this Lease do not, to the fullest extent permitted by law, apply to limit the terms of this 
Lease. 

39. Further assurance 
The Parties must execute and do all acts and things necessary or desirable to implement and give 
full effect to the terms of this Lease. 

40. Payment of money 
Any Amounts Payable to the Lessor under this Lease must be paid to the Lessor at the address of 
the Lessor referred to in the Lease or as otherwise directed by the Lessor by Notice from time to 
time. 

41. Waiver 
41.1 No general waiver 

Failure to exercise or delay in exercising any right, power or privilege in this Lease by a Party 
does not operate as a waiver of that right, power or privilege. 
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41.2 Partial exercise of right power or privilege 

A single or partial exercise of any right, power or privilege does not preclude any other or further 
exercise of that right, power or privilege or the exercise of any other right, power or privilege. 
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Schedule 
Item 1 Land and Premises  

(a) Land 

Lot 505 on Plan 61852 being the whole of the land comprised in Certificate of Title 
Volume LR3155 Folio 337. 

(b) Premises 

Portion of Reserve 24571, inclusive of building facilities and land within the fenced 
perimeter as outlined in yellow, in ‘Annexure 1 – Sketch of Premises’. 

Item 2 Term 
10 years commencing on 12 April 2018 and expiring on 11 April 2028. 

Item 3 Further Term 
Nil.     

Item 4 Commencement Date 
12 April 2018. 

Item 5 Rent 
$108.00 per annum paid annually in advance. 

Item 6 Permitted purpose 
Girl Guides Western Australia Inc. for the purpose of conducting guiding activities and 
programs. 

Item 7 Public liability insurance 
Twenty million dollars ($20,000,000.00). 

Item 8 Repainting Dates 
   
  At the expiry of the term or if required sooner as per  
  Clause 10.1(1)(a).    
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Signing page 
EXECUTED  2018 

 

THE COMMON SEAL of CITY OF KWINANA 
is affixed in the presence of: 

  

 

   

Mayor  (Print Full Name) 

   

Chief Executive Officer    (Print Full Name)  

 
 
 
THE COMMON SEAL of GIRL GUIDES 
WESTERN AUSTRALIA INC. is hereunto 
affixed: 

  

 

   

State Commissioner  (Print Full Name) 

   

Administration Manager    (Print Full Name)  
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Annexure 1 – Sketch of Premises  
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Annexure 2 - Maintenance Schedule 
 

Maintenance Type Lessor Lessee 

General 

All Structural Repairs  Yes 

Cleaning & Cobweb Removal (Hygienic & tidy 
condition at all times) 

 Yes 

Supply of Sanitary Bins, Paper Towel, Soap & 
Dispenser and Toilet Paper. 

 Yes 

Vermin Control (Rats, Insects etc)  Yes 

Vandalism / Graffiti  Yes  

Windows (Except malicious damage by 
patron) 

 Yes 

   

Emergency Exit Lighting & Doors, Public 
Safety & Compliance. 

 Yes (Where found to be 
illegally locked, costs for 

reinstatement of access to 
be the Lessee’s 
responsibility) 

Fire Extinguishers & Hoses  Maintenance & 
Replacement* 

Security Monitoring & Equipment  Yes 

Oven & Exhaust Vent  Yes 

Kitchen Appliances (i.e. Fridges, Toasters etc)  Yes 

Ceiling / Roof 

Ceiling  Yes (excluding structural 
repairs) 

Roof (including leaks, broken tiles etc)  Yes 

Gutters & Downpipes  Yes 
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Air-conditioning / Heating (Servicing)  Yes 

Air-conditioning Vents  Yes 

Exhaust Fans  Yes 

Walls 

Walls  Yes 

Window Cleaning  Yes 

Security Screens  Yes 

Flyscreens  Yes 

Doors (external)  Yes 

Doors (internal)  Yes 

Locks  Yes 

Replacement Keys  Yes 

Internal Painting  Yes 

Cupboards  Yes 

Blinds / Curtains  Yes 

Mirrors  Yes 

Honour Boards / Notice Boards  Yes 

Annexure 2 – Maintenance Obligations (cont.) 

Maintenance Type Lessor Lessee 

Floors 

Carpet**  Yes 

Tiled Floors  Yes 

Electrical 

Fittings (i.e. lights, power points, 
switches) 

 

 

Yes 

Replacement of Globes  Yes 
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Costs for additional points  Yes 

Testing and Tagging  Yes 

Wiring (Excluding damage or use 
causing overloading). 

 Yes 

Residual-Current Device (RCD)  Yes 

Electrical work undertaken by Lessee’s electrical contractor must be approved by the City of Kwinana prior 
to works commencing.  

Plumbing 

Replacement of Fixtures & Cisterns  Yes 

Hot Water System  Yes 

External 

Security Lighting  Yes 

Gardens  Yes 

Perimeter Fencing Replacement or Repair (i.e. stand 
alone facilities surrounding 

residences) 

Replacement or repair 

 

 
* Any damage to the building internally by misuse or any replacements will be fixed by 

Lessee. If replacement is undertaken by Lessor, all costs will be charged to the Lessee. 

** If evidence cannot be presented to demonstrate that the Lessee has fulfilled their 
obligations contained under this condition then the responsibility to undertake the 
replacement will be that of the Lessee. 
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Annexure 3 – Approval of the Minister for 
Planning, Lands and Heritage 
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17 Urgent Business 

 
Nil 

 
 
18 Councillor Reports 
 

18.1 Councillor Wendy Cooper 
 

Councillor Wendy Cooper reported that she had attended the farewell for David Honey. 
 
Councillor Cooper advised that she had attended the Food Organics Garden Organics 
(FOGO) Trial Presentation, for the trial that is currently underway at the City of Melville 
and stated that the results are very encouraging. 
 
Councillor Cooper mentioned that she had attended the City of Kwinana Library program 
event. 
 
Councillor Cooper reported that she had attended the Access and Inclusion Meeting. 
 
Councillor Cooper advised that she had attended the Multicultural Advisory Group 
Meeting. 
 
Councillor Cooper mentioned that she had attended the ‘Sing For Your Life’ Final 
Performance Concert and that it had been thoroughly delightful.  
 
Councillor Cooper reported that she had attended the Gilmore College Australian and 
New Zealand Army Corps (ANZAC) Service and that it had been extremely moving. 
 

 
18.2 Councillor Sandra Lee 

 
Councillor Sandra Lee reported that she had attended the ‘Sing For Your Life’ Final 
Performance Concert and that it had been thoroughly enjoyable experience.  
 
Councillor Lee advised that she had attended the Kwinana as a Catalyst for Economic 
Development event and that the City’s Chief Executive Officer was a guest speaker and 
the event covered Kwinana’s history, the present and the future. 
 

 
18.3 Councillor Matthew Rowse 

 
Councillor Matthew Rowse reported that he had attended the Multicultural Advisory Group 
Meeting and that the Multicultural Action Plan looks fantastic. 
 
Councillor Rowse advised that he had attended the ‘Sing For Your Life’ Final 
Performance Concert which was a fantastic event and he hopes that it continues on. 
 

 
19 Response to Previous Questions 

 
Nil 
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20 Mayoral Announcements (without discussion) 
 

Presiding Member Councillor Dennis Wood reported that he had attended David Honey’s 
Farewell. 
 
The Presiding Member advised that he had attended the Gilmore College ANZAC 
Ceremony, which was quite touching, and the children sang beautifully. 
 
The Presiding Member mentioned that he had visited Bethanie House. 
 
The Presiding Member reported that he had visited the Kwinana Senior Citizens. 
 
 

 
21 Matters Behind Closed Doors 

 
Nil 

 
 
 
22 Meeting Closure 
 

The Presiding Member declared the meeting closed at 7:27pm. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chairperson:          24 April 2018 
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